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13097, are amended to add responsibility
as follows:
1. Add § 1700.95, to read as follows:

§ 1700.95 Assistant Deputy Administra-

tor.

The Assistant Deputy Administrator
{s designated by the Administrator to
perform routine matters concurrently
with the Deputy Administrator.

Effective date. This amendment is ef-
fective on March 5, 1973,
Georce K. BERNSTRIN,
Interstate Land
Sales Administrator.

| FR Doc.73-4148 Filed 3-2-73;8:45 am]

Title 26—Internal Revenue

CHAPTER I—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY
SUBCHAPTER A—INCOME TAX
[TD. 7202]

PART 1—INCOME TAX; TAXABLE YEARS
BEGINNING AFTER DECEMBER 31,
1953

Disallowance of Interest on Certain Indebt-
edness Incurred by Corporatons To Ac-
qutlina Stock or Assets of Another Corpo-
ration

By a notice of proposed rule making
appearing in the FEpERAL REGISTER for
May 4, 1972 (37 FR 9030), amendments
of the Income Tax Regulations (26 CFR
Part 1) were proposed in order to provide
rules under section 279 enacted by the
Tax Reform Act of 1969, relating to in-
terest on indebtedness incurred by &
corporation to acquire stock or assets of
another corporation. After consideration
of all such relevant matter as was pre-
sented by interested persons regarding
the rules proposed, certain changes were
made and the proposed amendments of
the regulations subject to the changes
indicated below are adopted by this
document:

Section 279 was enacted to provide
specific rules for determining whether
interest paid on an obligation in the con-
text of a corporate acquisition, is de-
ductible. It provides that a corporation
is not to be allowed an interest deduction
with respect to certain types of indebted-
ness which it issues as consideration
for the acquisition of stock in another
corporation, or the acquisition of assets
of another corporation.

Under the proposed regulations, obli-
gations issued within 12 months prior or
subsequent to an acquisition were deemed
to be used to provide consideration for
the acquisition. In addition, if at the time
of the issuance of an obligation the issu-
ing corporation anticipated an acquisi-
tion or at the time of an acquisition the
issuing corporation foresaw the need to
issue obligations for its future economic
needs then the obligation was deemed to
be used to provide consideration for the
acquisition.

The final regulations pursuant to com-
ments pointing out that the rule was
beyond the scope of the statute, has
abandoned the 12-month presumption.
Instead, whether an obligation is issued
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to provide consideration will depend on
the facts and circumstances. As an illus-
tration of the facts and circumstances
test, the final regulations couple the an-
ticipation and the foreseeable tests that
appeared in the proposed notice with a
provision that an obligation will not be
deemed issued to provide consideration
unless it would not have been issued
otherwise,

Where the corporation, which issued
the obligation, is a member of an affili-
ated group, the affiliated group is to be
treated as the issuing corporation. The
final regulations are more explicit as to
how affiliated groups are treated as the
issuing corporation. Thus, with respect to
the 5-percent stock ownership rule of
section 279(d) (5), and in determining
“control” for purposes of section 279, the
holdings of each member of the affiliated
group are added together. Also a retesting
as provided in section 279(c) is to be done
if any member of the affiliated group is-
sues another obligation to acquire addi-
tional stock or assets of the acquired
corporation. )

The rule that appeared in the proposed
regulations with respect to the exemption
for acquisitions of certain foreign cor-
porations has been modified. The provi-
sion that gross income from sources
without the United States shall not in-
clude income which is effectively con-
nected with a U.S. trade or business, has
been eliminated. The final regulations
adhere to the traditional rules of income
from sources without the United States.
Additionally, corporations whose gross
income includes 50 percent or more of
foreign personal holding company in-
come are no longer excluded from the
exemption applicable to foreign corpo-
rations.

The final regulations relieve corpora-
tions with an interest deduction of $5
million or less on obhligations issued to
provide consideration for an acquisition,
of the reporting requirements that ap-
peared in the proposed regulations. Since
section 279 disallows an interest deduc-
tion only when the deduction is in excess
of $56 million it was felt unnecessary to
require a statement of taxpayers with an
interest deduction of a lesser amount,

ADOPTION OF AMENDMENTS TO THE
REGULATIONS

On May 4, 1972, a notice of proposed
rule making was published in the Fep-
ERAL REcisTeEr (37 FR 9030) to amend
the regulations to provide rules under
section 279 enacted by the Tax Reform
Act of 1969 relating to interest on in-
debtedness incurred by & corporation to
acquire stock or assets of another cor-
poration. After consideration of all such
relevant matter as was presented by in-
terested persons regarding the rules pro-
posed, the amendment of the regulations
as proposed is hereby adopted, subject
to the changes set forth below.

ParacrarH 1, Section 1.279-1 as set
forth in the May 4, 1972, notice of pro-
posed rule making, is amended by re-
vising the first sentence therein. Such
revised provision reads as set forth
below.
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Par. 2. Paragraphs (a) (2), (b) (1), and
(¢c) of § 1.279-2, as set forth in the May ¢,
1992, notice of proposed rule making, are
emended by revising the language im-
mediately following subdivision (iv) of
paragraph (a)(2), by revising the last
sentence in subparagraph (1) of para-
graph (b), by redesignating examples
(1), (2), and (3) of paragraph (c) as
examples (2), (3), and (4), respectively,
end by inserting immediately before re-
designated example (2) new example
(1), Such revised and added provisions
read, as set forth below,

Par. 3. Paragraphs (b) (2), (3), (5
and (g) (3) of §1.279-3, as set forth in
the May 4, 1972, notice of proposed rule
making, are amended by revising pars.
graphs (b) (2) and (3), by adding two
sentences at the end of subdivision (i) of
paragraph (b) (5), and by eliminating
the last two sentences from paragraph
(g) (3). Such revised and added proyi-
sions read, as set forth below.

Pan. 4. Paragraphs (b) (1) and (c)(2)
of §1.279-4, as set forth in the May 4
1972, notice of proposed rule making, are
amended by revising paragraph (b) (1)
and by revising example (2) of para-
graph (c¢)(2). Such revised provisions
read, as set forth below.

Par. 5. Paragraphs (b)(2), (d (),
(e) (1), and (h) of § 1.278-5, as set forth
in the May 4, 1972 notice of proposed
rule making, are amended by adding
two sentences at the end of subdivision
(1) of paragraph (b)(2), by adding »
sentence at the end of subdivision (ii) of
paragraph (d) (1), by revising the penul-
timate sentence of that portion of para-
graph (e) (1) that immediately follows
subdivision (ii) and by revising para-
graph (h), Such revised and added pro-
visions read, as set forth below.

Par. 8. Paragraph (a) of § 1.279-6, as
set forth in the May 4, 1972 notice of pro-
posed rule making, is amended by adding
a sentence at the end thereof. Such re-
vised provision reads, as set forth below.
(Sec. 7805, Internal Revenue Code of 185,
68A Stat, 917; 26 U.8.C, T805)

JounnNie M, WALTERS,

Commissioner of Internal Revenus.
Approved: February 26, 1973.

Jonx H, HaLL,

Deputy Assistant Secretary
of the Treasury.
The following new sections are added
immediately after § 1.278-1:

§ 1.279 Statutory provisions; disallow
ance of interest on cortain indebted-

ness incurred by corporation o ac
quire stock or assels of another
corporation.

8xc. 270. Interest on indedtedness mrurrr'd
by corporation to aoquire stock or ased
of another corporation-—(a) General rules.
No deduction shall be allowed for any 1o
terest paid or Incurred by a corporation duS-
ing the taxable year with respect to 14
corporate acquisition indebtedness to the ex-
tont that such interest exceeds—

(1) 85 million, reduced by &

(2) The amount of interest pald or B
curred by such corporation during such 3;’
on obligations (A) issued after December 3l

5, 1973

AR 8 H"ESEBEESR> EREZR

EEG1TRAE

2 0

s 2 FTII'fST

[P

[ 2

at 8 % ™ & v



1307, to provide consideration for an acqul-
juon described In paragraph (1) of sub-
pctlon (b), but (B) which are not corporate
squisition Indebtedness.

{b) Corporate acquisition indebtedness.
For purposés of this section, the term “cor-
porate scquisition indebtedness” means any
ghligation evidenced by a bond, debenture,
sote, or certificate or other evidence of in-
debtedness lssued after October §, 1969, by
» corporation (hereinafter in this section
referred to as “lssuing corporation”) if—

{1) Such obligation s issued to provide
consideration for the acquisition of—

(A) Stock In another corporation (herein-
alter in this section referred o as “acquired
wrporation'), or

{B) Asseis of another corporation (herein-
sfter In this section referred to as “acquired
wrporation™) pursuant to a plan under
wuleh at loast two-thirds (in value) of all
e assets (excluding money) used in trades
sod businesses carried on by such corporation
e acquired,

(2) Such obligation is elther—

{A) Subordinated to the claims of trade
eeditors of the lasuing corporation generally,

o

(B) Expressly subordinated in right of
pyment to the payment of any substantial
amount of unsecured Indebtedness, whether
utstanding or subsequently jssued, of the
sning corporation,

(3) The bond or other evidence of In-
Gebtedness ia either—

(A) Convertible directly or indirectly Into
Exck of the Issulng corporation, or

{B) Part of an Investment unit or other
smangement which includes, in addition to
tuch bond or other evidence of indebtednesa,
& option to acquire, directly or indirectly,
ek in the issuing corporation, and

(4) As of a day determined under subsec-
G (o) (1), either—

{A) The ratio of debt to equity (as defined
12 subsection (o) (2) ) of the lssuing COrpora=
tn excoeds 2 to 1, or

(B) The projected earnings (as defined in
tubsection (¢) (3)) do not exceed three times
e annual interest to be pald or incurred
(determined under subsection (c¢)(4)).

() Rules for application of subsection
%){4). For p of subsection (b) (4)—

(1) Time of determination. Determina-
tns are to be made as of the last day of
i3y taxable year of the issuing corporation
in which it i{ssues any obligation to provide
“nsideration for an sequisition described in
fubsection (b) (1) of stock in, or assets of,
¢ scquired corporation,

(3) Ratio of debt to equity. The term
™o of debt to equity” means the ratio
¥hich the total Indebtedness of the issuing
“poration bears to the sum of its money
ind ll its other assets (In an amount equal
1 their ndjusted basis for determining gain)
3 such total indebtedness.

(8) Profected earnings.

(A) The term “projected earnings" means
?n “average annual earnings” (as defined
‘ subparagraph (B)) of—

{1) The issuing corporation only, if clause
() does not apply, or .

() Both the issuing corporation and the
¥quired corporation, in any case where the
Suing corporation has acquired control (as
Gefined in section 368(c)), or has acquired
Wbstantially all of the properties, of the

corporation.
w‘s) The average annual earnings referred
. in subparagraph (A) is, for any corpora-
rOn. the amount of its earnings and profits
ta, 07 3-year period ending with the last
m’;; :u :xlo year of the issuing corpora-
in paragraph (1), computed
¥thout reduction for— i s
U1} Interest paid or incurred,
') Depreciation or amortization allowed

inder thig
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(1) Liabllity for tax under this chapter,
and

(iv) Distributions to which section 301(c)
(1) opplies (other than such distributions
from the acquired to the lssuing corpora-
tion),

and reduced to an annual average for such
3-year period pursuant to regulations pre-
scribed by the Secretary or his delegate.
Such regulations shall include rules for
cases where any corporation was not In
existence for all of such 3-year period or
such period iIncludes only a portion of a
taxable year of any corporation.

(4) Annual interest to dbe paid or in-
curred, The term “annual interest to be
pald or incurred” means—

(A) If subparagraph (B) does not apply,
the annual interest to be pald or Incurred
by the issuing corporation only, determined
by reference to its total Indebtedness out-
standing, or

(B) If projected earnings are determined
under clause (1) of paragraph (3)(A), the
annual interest to be pald or incurred by
both the Wsulng corporation and the ac-
quired corporation, determined by reference
to  thelr combined total Indebtedness
outstanding.

(5) Special rules for banks and lending
or finance companies, With respect to any
corporation which is a bank (a3 defined in
section 581) or !5 primarily engaged in a
lending or finance business—

(A) In determining under paragraph (2)
the ratio of debt to equity of such corpora-
tion (or of the amliated group of which
such corporation & a member), the total
indebtedness of such corporation (and the
assets of such corporation) shall be reduced
by an amount equal to the total indebted-
ness owed to such corporation which arises
out of the banking business of such corpo-
ration, or out of the lending or finance
business of such corporation, as the case
may be;

(B) In determining under paragraph (4)
the annual interest to bo pald or incurred
by such corporation (or by the issuing and
acquired corporations referred to In para-
graph (4)(B) or by the afiliated group of
which such corporation is s member) the
amount of such interest (determined with-
out regard to this paragraph) shall be re-
duced by an amount which bears the same
ratio to the amount of such interest as the
amount of the reduction for the taxable
year under subparagraph (A) bears to the
total Indebtedness of such corporation; and

{C) In determining under paragraph (3)
(B) tho average annual earnings, the
amount of the earnings and profits for the
3-year period shall be reduced by the sum
of the reductions under subparagraph (B)
for such perlod.

For purposes of this paragraph, the term
“lending or finance business” means a busi-
ness of making loans or purchasing or dis-
counting accounts recelvable, notes, or in-
stallment obligations,

(d) Taxable years to which applicable.
In applying this section—

(1) First year of disallowance. The de-
duction of interest on any obligation shall
not be disallowed under subsection (a) be-
fore the first taxable year of the issuing
corporation as of the last day of which the
application of either subparagraph (A) or
subparagraph (B) of subsection (b)(4) re-
sults in such obligation being corporate
acquisition Indebtedness,

(2) General rule for succeeding pears. Ex-
cept as provided in paragraphs (3), (4), and
(6), If an obligation is detormined to be
corporate acquisition indebtedness as of the
last day of any taxable year of the lssuing
corporation, it shall be corporate acquisi-
tion indebtedness for such taxable year and
all subsequent taxable years.
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(8) Redetermination where control, ete.,
is acquired. If an obligation is determined
to be corporate scqulsition Indebtedness as
of the close of a taxable year of the issulng
corporation in which clause (i) of subsec-
tion (¢)(3) (A) applied, but would not be
corporate acquisition indebtedness if the
determination were made as of the close of
the first taxable year of such corporation
thereafter in which clause (il) of subsection
(¢) (3) (A) could apply, such obligation shall
be considered not to be rate acquisi-
tion indebtedness for such later taxable year
and all taxable years thereafter.

(4) Special 3-year rule. If an obligation
which has been determined to be corporate
acquisition indebtedness for any taxable year
would not be such Indebtedness for each of
any 3 consecutive taxable years thereafter if
subsection (b) (4) were applied as of the
close of each of such 3 years, then such ob-
ligation shall not be corporate ncquisition
indebtedness for all taxable years after such
3 consecutive taxable years.

(8) Five-percent stock rule. In the case of
obligations issued to provide consideration
for the scquisition of stock in another corpo-
ration, such obligations shall be corporate
acquisition indebtedness for s taxable year
only if at some time after October 0, 1060,
and before the close of such year the issu-
ing corporation owns 5 percent or more of
the total combined voting power of all clnsses
of stock entitled to vote of such other
corporation,

(e) Certain nontexable transactions. An
aoquisition of stock of a corporation of which
the Issuing corporation is In control (as de-
fined in section 368(¢)) In a transaction in
which gain or loss is not recognized shall be
deemed an acquisition described In para-
graph (1) of subsection (b) only If imme~
dintely before such transaction (1) the ac-
quired corporation was in existence, and
(2) the issulng corporation was not in con-
trol (as defined in section 368(c)) of such
corporation.

(f) Exemption for certain acquisitions of
foreign corporations, For p of this
section, the term “corporate acquisition in-
debtedness” does not include any Indebted-
ness Issued to any person to provide consid-
eration for the acquisition of stock in, or
assets of, any foreign corporation substan-
tially all of the income of which, for the 3-
year period ending with the date of such
nequisition or for such part of such period
as the foreign corporation was in existence,
is from sources without the United States,

(g) Affiliated groups. In any case in which
the lssulng corporation Is a member of an
affiliated group, the application of this sec-
tion shall be determined, pursuant to reg-
ulations prescribed by the Secretary or his
delegate, by treating all of the members of
the aMliated group In the aggregate as the
issuing corporation, except that the ratio of
debt to equity of, projected earnings of, and
annual interest to be pald or inourred by
any corporation (other than the issuing cor-
portion determined without regard to this
subsection) shall be Included Iin the deter-
minations required under subparagraphs (A)
and (B) of subsection (b) (4) as of any day
only if such corporation Is a member of the
afliated group on such day, and, in deter-
mining projected earnings of such corpora=
tion under subsection (c¢) (3), there shall be
taken into account only the earnings and
profits of such corporation for the period
during which it was & member of the amii-
ated group. For purposes of the preceding
sentence, the term “amliated group™ has the
meaning assigned to such term by section
1504(an), except that all corporations other
than the acquired corporation shall be
treated as Includable corporations (without
any exclusion under section 1504(b)) and
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the acquired corporation shall not be treated
as an includable tion.

(h) Changes in obligation, For purposes
of this section—

(1) Any extension, renewal, or refinancing
of an obligation evidencing a preexisting in-
debtedness shall not be deemed to be the
issuance of a new obligation. A

(2) Any obligation which Is corporate ac-
quisition indebtedness of the issulng cor-
poration is also corporate acquisition
indebtedness of any corporation which be-
comes liable for such obligation as gunrantor,
endorsor, or indemnitor or which assumes lia-
bility for such obligation in any transaction.

(1) Certain obligations tssued after Octo-
ber 9, 1969, For purposes of this section, an
obligation shall not be corporate scquisition
Indebtedness If issued after October 9, 1069,
to provide consideration for the acquisition
of—

(1) Stock or assets pursuant to a binding
written contract which was in effect on Octo-
ber 9, 1060, and at all times thereafter before
such acquisition, or -

(2) Stock in any corporation where the
fssuing corporation, on October 9, 1968, and
at all times thereafter before such acquisi-
tion, owned at least 50 percent of the total
combined voting power of all classes of stock
entitled to vote of the scquired corporation.

Paragraph (2) shall cease to apply when
(at any time on or after October 9, 1963)
the lssulng corporation has soquired control
(as defined In section 368(c)) of the nc-
quired corporation.

(}) Effect on other provisions. No infer-
ence shall be drawn from any provision in
this section that any Instrument designated
as a bond, debenture, note, or certificate or
other evidence of indebtedness by its issuer
represents an obligation or indebtedness of
such issuer In applying any other provision
of this title.

[Sec. 270 as added by section 411(a), Tax
Reform Act of 1060 (83 Stat. 604) ]

§ 1.279-1 General rule: purpose.

An obligation issued to provide a con-
sideration directly or indirectly for a
corporate acquisition, although consti-
tuting a debt under section 385, may
have characteristics which make it more
appropriate that the participation in
the corporation which the obligation
represents be treated for purposes of
the deduction of interest as if it were a
stockholder interest rather than a
creditors interest. To deal with such
cases, section 279 imposes certain limi-
tations on the deductibility of interest
paid or incurred on obligations which
have certain equity characteristics and
are classified as corporate acquisition
indebtedness. Generally, section 279 pro-
vides that no deduction will be allowed
for any interest paid or incurred by a
corporation during the taxable year with
respect to its corporate acquisition in-
debtedness to the extent such interest
exceeds $5 million, However, the $5 mil-
lion limitation is reduced by the amount
of interest paid or incurred on obliga-
tions issued under the circumstances de-
seribed in section 279(a) (2) but which
are not corporate acquisition indebted-
ness. Section 279<b) provides that an ob-
ligation will be corporate acquisition in-
debtedness if it was issued under certain
circumstances and meets the four tests
enumersted therein. Although an obli-
gation may satis{y the conditions re-
ferred to in the preceding sentence, it
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may still escape classification as cor-
porate acquisition indebtedness if the
conditions as described in sections 279(d)
(3), (4), and (5), 279(), or 279(1) are
present. However, no inference should
be drawn from the rules of section 279
as to whether a particular instrument
labeled a bond, debenture, nofe, or other
evidence of indebtedness is in fact a deft,
Before the determination as to whether
the deduction for payments pursuant to
an obligation as d: in this sec-
tion is to be disallowed, the obligation
must first qualify as debt in accordance
with section 385. If the obligation is not
debt under section 385, it will be unnec-
essary to apply section 279 to any pay-
ments pursuant to such obligation.

§1.279-2 Amount of disallowance of
interest on  corporate  acquisition
indebtedness.

(a) In general. Under section 279(a),
no deduction is allowed for any interest
paid or incurred by a corporation during
the taxable year with respect to its cor-
porate acquisition indebtedness to the
extent that such Interest exceeds—

(1) $5 million, reduced by

(2) The amount of interest pald or
incurred by such corporation during
such year on any obligation issued after
December 31, 1867, to provide considera-
tion directly or indirectly for an acqui-
sition described in section 279(b) (1) but
which is not corporate acquisition In-
debtedness, Such an obligation is not
corporate acquisition indebtedness If
it—

(1) Was issued prior to October 10,
1869, or

(1) Was issued after October 9, 1969,
but does not meet any one or more of
the tests of section 279(b) (2), (3), or
(4),0r

(iii) Was originally deemed to be cor-
porate acquisition indebtedness but is
no longer so treated by virtue of the
application of paragraphs (3) or (4) of
section 279(d), or

(v) Is specifically excluded from
treatment as corporate acquisition in-
debtedness by virtue of sections 279(d)
(5), (D, or (),

The computation of the amount by
which the $5 million limitation described
fn this paragraph is to be reduced with
respect to any taxable year is to be made
as of the last day of the taxable year in
which an acquisition described in section
279(b) (1) occurs, In no case shall the
$5 million limitation be reduced below
Zero,

(b) Certain terms defined. When used
in section 279 and the regulations there-
under—

(1) The term *“issued” includes the
giving of a note or other evidence of in-
debtedness to & bank or other lender as
well as an issuance of & bond or deben-
ture, In the case of obligations which
are registered with the Securities and
Exchange Commission, the date of issue
is the date on which the issue is first
offered to the public. In the case of obli-
gations which are not so registered, the
date of issue is the date on which the
obligation is sold to the first purchaser,
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(2) The term “interest” includes boty
stated interest and unstated interes
(such as original issue discount as de.
fined in paragraph (a)(1) of §1.1634
and amounts treated as interest under
section 483).

(3) The term ‘“money” means cash
and its equivalent.,

(4) The term “control” shall have the
meaning assigned to such term by sec-
tion 368(c).

(5) The term “affillated group” shall
have the meaning assigned to such term
by section 1504(a), except that all cor-
porations other than the acquired cor-
poration shall be treated as includible
corporations (without any exclusion un-
der section 1504(b)) and the acquired
corporation shall not be treated ns an
includible corporation. This definition
shall apply whether or not some or all
of the members of the afliliated group file
a consolidated return.

(¢c) Ezxzamples. The provisions of para-
graph (a) of this section may be illus.
trated by the following examples:

Example (1). On March 4, 1073, X Cor-
poration, a calendar year taxpayer, lssues
an obligation which satisfies the test of se-
tion 279(b) (1) but falls to satisly cither of
the tests of section 279(b) (2) or (3). Bince
at least one of the tests of section 279(b) &
not satiafied the obligation is not corporate
acquisition indebtedness, However, sinoe the
test of seotion 279(b) (1) Ia satisfied, the
interest on the obligation will reduce the ¥
mlmgn limitation provided by section I
(a) (1).

Ezxample (2). On January 1, 1989, X Cor-
poration, & calendar year taxpayer, {ssuss an
obligation, which satisfles all the tests of
section 270(b) , requiring it to pay 3.5 million
of interest each year. Since the obligation
was lssued before October 10, 1959, the obil
gation cannot be corporate scquisition in-
debtedness, and a deduction for the $35
million of interest attributable to such obll
gation is not subject to disallowance under
section 279(a). However, since the obligation
was issued after December 31, 1007, in sd
acquisition described in section 278(b} (1),
under section 279(a)(2) the $3.5 mililon of
interest attributable to such obligation re
duces the 85 million limitation provided by
section 270(a) (1) to $1.56 million.

Example (3). Assumo the same fucts a8 in
example (2), Assume further that on Janu-
ary 1, 1970, X Corporation issues more obli-
gatlons which are classified as corporste
acquisition Indebtedness and which require
X Corporation to pay $4 miition of {nterest
each year. For 1970 the amount of interest
pald or acerued on corporate scquisition o
debtedness, which may be deducted !a 8§15
miflion (85 milllon maximum provided by
section 279(s) (1) less 835 million, the reduc-
tion required under section 279 (a) (2)), Thu4
$2.5 million of the $& million tnterest in-
curred on a corporate acquisition indebtad-
ness is subject to disallowance under pection
279(n) for the taxable year 1970.

Example (4), Assume the same facts s .
example (3). Assume further that on the %
day of each of the taxable years 1071, 1075
and 1973 of X Corporation neither O .r.‘.
conditions described in section 270(P] (4
Wil present,

Under these clrcumstances, such obligationd
for all taxablo years after 1973 are P
corporate acquisition indebtedness undes ’lff“
tion 279(d) (4), Therefore, the $25 mil’
of interest previously not deductivie - 1$;=~
deduoctible for all taxable yesns after *oo
Although such obligations are no long
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treated as corporate acquisition indebtedness,
the interest attributable thereto must be ap-
plied In further reduction of the $5 million
limitation. The 85 million limitation of sec-
tion 279(a) (1) is therefore reduced to zero.
while the limitation is at the zero level any
interest pald or Incurred on corporate ac-
quisition indebtedness will be disallowed.

§l.213-3 Corporate acquisition indebt-

ness.

(a) Corporate acquisition indebted-
ness. For purposes of section 279, the
term “corporate acquisition indebted-
ness” means any obligation evidenced by
% bond, debenture, note, or certificate or
other evidence of indebtedness issued
after October 9, 1869, by a corporation
(referred to in section 279 and the regu-
lations thereunder as “issuing corpora-
tion") if the obligation is issued to pro-
vide consideration directly or indirectly
for the acquisition of stock in, or certain
assets of, another corporation (as de-

gribed In paragraph (b) of this
$1279-3), is “subordinated” (as de-
sribed in  paragraph (¢) of this

§1.279-3), is “convertible” (as described
in paragraph (d) of this § 1.279-3), and
satisfles either the ratio of debt to equity
test (as described in paragraph (f) of
§1.279-5) or the projected earnings test
(s described in paragraph (d) of
§1.279-5).

(b) Acquisition of stock or assets. (1)
Section 279(b) (1) describes one of the
tests to be satisfied if an obligation is to
be classified as corporate acquisition in-
debtedness. Under section 279(b) (1), the
obligation must be issued to provide con-
sideration directly or indirectly for the
acquisition of —

() Stock (whether voting or non-
voting) in another corporation (referred
1o In section 279 and the regulations
thereunder as “acquired corporation”),
or

(1) Assets of another corporation (re-
ferred to in section 279 and the regula-
tions thereunder as “acquired corpora-
ion") pursuant to a plan under which
&t least two-thirds (in value) of all the
assels (excluding money) used in trades
or businesses carried on by such corpora-
ton are acquired,

The fact that the corporation that issues
the obligation is not the same corpora-
tion that acquires the acquired corpora-
tion does not prevent the application of
fection 279, For example, if X Corpora-
tion acquires all the stock of ¥ Corpora-
tlon through the utilization of an obliga-
tion of Z Corporation, a wholly owned
subsidiary of X Corporation, this section
Will apply,

(2) Direct or indirect consideration.
Obligations are issued to provide direct
tonsideration for an acquisition within
the m of section 279(b) (1) where
the obligations are issued to the share-
holders of an acquired corporation in
txchange for stock in such acquired cor-
boration or where the obligations are
Issued to the aecquired corporation In
exchange for its assets. The application
of the provisions of this subsection relat~
In¢ to indirect consideration for an sc-
Qulsition of stock or assets depends upon
the facts and circumstances surrounding
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the acquisition and the issuance of the
obligations. Obligations are issued to
provide indirect consideration for an ac-
quisition of stock or assets within the
meaning of section 279(b) (1) where (1)
at the time of the issuance of the obliga-
tions the issuing corporation anticipated
the acquisition of such stock or assets
and the obligations would not have been
issued if the issuing corporation had not
so anticipated such acquisition, or where
(ii) at the time of the acquisition the
issuing corporation foresaw or reason-
ably should have foreseen that it would
be required to issue obligations, which it
would not have otherwise been required
to issue if the acquisition had not oc-
curred, in order to meet its future eco-
nomic needs.

(3) Stock acquisition. (1) For purposes
of section 279, an acquisition in which
the issuing corporation issues an obliga-
tion to provide consideration directly or
indirectly for the acquisition of stock in
the acquired corporation shall be treated
as a stock acquisition within the meaning
of section 279(b) (1) (A). Where the stock
of one corporation is acquired from an-
other corporation and such stock consti-
tutes at least two-thirds (in value) of all
the assets (excluding money) of the lat-
ter corporation, such acquisition shall be
deemed an asset acquisition as described
in section 279(b) (1) (B) and subpara-
graph (4) of this section. If the issuing
corporation acquires less than two-thirds
(In value) of all the assets (excluding
money) used in trades or businesses
carried on by the acquired corporation
within the meaning of section 279(b) (1)
(B) and subparagraph (4) of this para-
graph and such assets include stock of
another corporation, the acquisition of
such stock is a stock acquisition within
the meaning of section 279(b) (1) (A)
and of this subparagraph. In such a case
the amount of the obligation which is
characterized as corporate acquisition
indebtedness shall bear the same rela-
tionship to the total amount of the obli-
gation issued as the fair market value of
the stock acquired bears to the total of
the fair market value of the assets ac-
quired and stock acquired, as of the date
of acquisition. For rules with respect to
acquisitions of stock, where the total
amount of stock of the acquired corpo-
ration held by the issuing corporation
never exceeded 5 percent of the total
combined voting power of all classes of
stock of the acquired corporation en-
titled to vote, see § 1.279-4(b) (1),

(i1) If the issuing corporation acquired
stock of an acquired corporation in an
acquisition described in section 279(b)
(1) (A), and liquidated the acquired cor-
poration under section 334(b)(2) and
the regulations thereunder before the
last day of the taxable year in which
such stock acquisition is made, such obli-
gation issued to provide consideration
directly or indirectly to acquire such
stock of the acquired corporation shall be
considered as issued in an acquisition
described in section 279(b) (1) (B).

(4) Assel acquisition, (1) For
of section 279, an acquisition in which
the issuing corporation issues an obliga-
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tion to provide consideration directly or
indirectly for the acquisition of assets
of an acquired corporation pursuant to a
plan under which at least two-thirds of
the gross value of all the assets (exclud-
ing money) used in trade. and businesses
carried on by such acquired corporation
are acquired shall be treated as an asset
acquisition within the meaning of sec-
tion 279(b) (1) (B). For purposes of sec~
tion 279(b) (1) (B), the gross value of
any acquired asset shall be its fair market
value as of the day of its acquisition. In
determining the fair market value of an
asset, no reduction shall be made for
any liabilities, mortgages, liens, or other
encumbrances to which the asset or any
part thereof may be subjected. For pur-
poses of this subparagraph, an asset
which has been actually used in the
trades and businesses of a corporation but
which is temporarily not being used in
such trades and businesses shall be
treated as if it is being used in such
manner. For purposes of this paragraph,
the day of acquisition will be determined
by reference to the facts and circum-
stances surrounding the transaction.

(1) For purposes of the two-thirds test
described in section 279(b) (1) (B), the
stock of any corporation which is con-
trolled by the acquired corporation shall
be considered as an asset used in the
trades and businesses of such acquired
corporation.

() Certain nontaxable transactions.
(1) Under section 279(e), an acquisition
of stock of & corporation of which the
issuing corporation is in control in a
transaction in which gain or loss is not
recognized shall be deemed an acquisi-
tion described iIn section 278(b) (1) (A)
only if immediately before such transac-
tion the acquired corporation was in ex-
istence, and the issuing corporation was
not in control of such corporation. If the
issuing corporation is & member of an
afliliated group, then in accordance with
section 279(g), the affiliated group shail
be treated as the issuing corporation.
Thus, any stock of the acquired corpo-
ration, owned by members of the affili-
ated group, shall be aggregated in deter-
mining whether the issuing corporation
was in control of the acquired corpo-
ration,

(i1) The $5 million limitation provided
by section 279(a)(1) is not reduced by
the interest on an obligation issued in
a transaction which, under section 279
(e), is deemed not to be an acquisition
described in section 279(b) (1),

(iif) The provisions of this subpara-
graph may be illustrated by the follow=
ing examples:

Example (1). On January 1, 1873, W Cor-
poration, a calendar year taxpayer, 1ssues to
the pubiic 10,000 10 year convertible bonds
each with a principal of 81,000 for $9 million,
On June 6, 1973, W Corporation transfers the
$9 million proceeds of such bond jssue to
X Corporation in exchange for X Corpora-
tion’s common stock In a transaction that
satisfies the provisions of section 351(a).
On December 31, 1873, W Corporation's ratio
of debt to equity is 115 to 1 and its project

exoceed three times the annual Inter-
€5t to be pald or Incurred. Immediately prior
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t0 the transaction between the two corpora-
tions W owned no stock in X
Corporation which had been in existence for
several years. However, immediately after
this transaction W Corporation 15 In oon-
trol of X Corporation. Since X Corporation,
the noquired’ corporation, was in existence
and W Corporation, the issuing corporation,
WaS not in contral of X Corporation immedi-
ately before the section 351 transaction (&
transaction in which gain or 1os8 is not recog-
nired) and since W Corporation is now in
control of X Carporation, the acquisition of
X Corporation’s common stock by W Corpora-
tion is not from treatment as an
ncquisition  described in  section 279(b)
(1) (A). However, thie obligation will not be
deemed to be corporste acquisition In-
debtedness since the test of section 270(b) (4)
is not met, The interest on the obligation
will reduce the $5 million limitation of sec-
tion 279(a).

Ezample (2), Assume the faois are the
same as described in example (1), except
that X n was not In existencs
prior to June 6, 1973, but rather I8 newly
crested by W Corporation on such date, Since
X Corporation, the corporation, was
not in existence before June 6, 1973, the date
on which W Carporstion, the issuing corpora-
tion, acquired control of X Corporation in
o transaction on which gain or loss is not

, the mcquisition Is not deemed
to be an scquisition described in section
279(b) (1) (A). Thus, under the provistons
of subdivision (il) of this , the
$5 mililon limitation provided by section
279(a) (1) will not be reduced by the yearly
interest Incurred on the convertible bonds
ssued by W Corporation.

Example (3). Assume that the faclta are
the same as described Ln example (1), except
that W Corporstion was in control of X
Corporation immediately before the trans-
action. Since W n was in control
of X Corporation ilmmediately before the
section 351(a) transaction and is In control
of X Corporation after such transaoction, the
resuit will be the same as in example (2).

(c) Subordinated obligation—(1) In
general. An obligation which is issued to
provide consideration for an acquisition
described in secton 279(b)(1) is sub-
ordinated within the meaning of section
279(b) (2) {1 it is either—

(1) Subordinated to the claims of
trade creditors of the issuing corpora-
tion generally, or

(i1) Expressly subordinated in right of
payment to the payment of any sub-
stantial amount of unsecured indebted-
ness, whether outstanding or
subsequently issued, of the issuing
corporation,

{rrespective of whether such subordina-
tion relates to payment of interest, or
prineipal, or both. In applying section 279
(b) (2) and this paragraph in any case
where the issuing corporation s & mem-
ber of an affiliated group of corporations,
the affillated group shall be treated as
the issuing corporation.

(2) Expressly subordinated obliga-
tion. In applying subparagraph (1) (i)
of this paragraph, an obligation is con-
sidered expressly subordinated whether
the terms of the subordination are pro-
vided In the evidence of Indebtedness
itself, or in another agreement between
the parties to such obligation. An obli-
gation shall be considered to be expressly
subordinated within the meaning of
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subparagraph (1) (ii) of this paragraph
if such obligation by its terms can be-
come subordinated in right of payment
to the payment of any substantial
amount of unsecured indebtedness which
is outstanding or which may be issued
subsequently. However, an obligation
shall not be considered expressly sub-
ordinated if such subordination occurs
solely by operation of law, such as in the
case of bankruptcy laws. For purposes
of this paragraph, the term “substantial
amount of unsecured indebtedness”
means an amount of unsecured in-
debtedness equal to 5 percent or more
of the face amount of the obligations
issued within the meaning of section
279(b) (1),

(d) Convertible obligation. An obli-
gation which is issued to provide con-
sideration directly or indirectly for an
acquisition described in section 279
(b) (1) is convertible within the meaning
of section 279(b) (3) if it is either—

(1) Convertible directly or indirectly
into stock of the issuing corporation, or

(2) Part of an investment unit or
other arrangement which includes, in
addition to such bond or other evidence
of indebtedness, an option to acquire
directly or indirectly stock in the is-
sulng corporation. Stock warrants or
convertible preferred stock included as
part of an investment unit constitute
options within the meaning of the pre-
ceding sentence. Indebtedness is indi-
rectly convertible if the conversion
feature gives the holder the right to
convert into another bond of the is-
suing corporation which is then con-
vertible into the stock of the issuing
corporation.

In any case where the corporation
which in fact issues an obligation to
provide consideration for an acquisition
described In section 279(b)(1) is &
member of an afiiliated group, the pro-
visions of section 279(b)(3) and this
paragraph are deemed satisfied if the
stock into which either the obligation
or option which is part of an invest-
ment unit or other arrangement is
convertible, directly or indirectly, is
stock of any member of the afflliated

group.

(e) Ratio of debt to equity and pro-
jected earnings test. For rules with
respect to the application of section
279(b) (4) (relating to the ratio of debt
to equity and the ratio of projected
earnings to annual interest to be pald
or incurred), see paragraphs (d), (e),
and (f) of §1.279-5. :

(f) Certain obligations issued ajter
October 9, 1969—(1) In general. Under
section 279(i), an obligation shall not
be corporate acquisition indebtedness
if such obligation is issued after Octo-
ber 9, 1969, to provide consideration for
the acquisition of—

(1) Stock or assets pursuant to a
binding written contract which was in
effect on October 9, 1869, and at all
times thereafter before such acquisi-
tion, or

(i) Stock in any corporation where
the issuing corporation, on October 9,

1969, and at all times thereafter befors
such acquisition, owned at least 50
percent of the total combined voting
power of all classes of stock entitled tp
vole of the acquired corporation.

Subdivision (1) of this subparagraph
shall cease to apply when (at any time
on or after October 9, 1969) the is.
suing corporation has acquired contro
of the =acquired corporation. The in-
terest attributable to any obligation
which satisfles the conditions stated in
the first sentence of this subparagraph
shall reduce the $5 million limitation
of section 279(a) (1),

(2) Examples, The provisions of this
paragraph may be illustrated by the
following examples:

Example (1). On September 5, 1965, M
jon, o oalendar year tlaxpayer,
entered into a binding written contract with
N Corporation to purchase 20 percent of the
voting stock of N Corporation, The contract
was in cffect on Oolober 9, 1969, and at all
times thereafter before the acquisition of
the stock on January 1, 1970. Pursuant to
such contract M Corporation fssued on Jan-
uary 1, 1970, to N Corporation an obligation
which satisfles the tests of section 279(b) re-
quiring it to pay $1 milllon of interest each
year. However, under the provisions of sub-
paragraph (1) (1) of this paragraph, such
obligation is not corporate mcquisiton in-
debtedness since It was lssued to provide
considerstion for the acquisition of stock
pursuant to a binding written contract which
was in effect on October 9, 1968, and at all
times thereafter before such acquisition. The
81 million of yearly interest on the obligation
reduces the 85 million lUmitation provided for
in section 279(a) (1) to $4 milllon since such
Interest is nttributable to an obligation which
was issued to provide consideration for the
acquisition of stock in  an acquired
corporation.

Example (2). On October 9, 1969, O Cor-
poration, a calendar year taxpayer, owned 50
percent of the total combined voting power
of all classes of stock entitled to vote of P
Corporation. P Corporation has no other cinss
of stock. On January 1, 1970, while still own-
ing such voting stock O Corporation issued to
the sharcholders of P Cotporation to pro-
vide consideration for an ndditional 40

t of P Corporation's voting stock an
obligation which satisfied the tests of saction
270(b) requiring it to pay $4 milllon of in-
terest each year, Hence, O Corporation
acquired control of P Corporation, and thf
provisions of subparagrsph (1) (1) of this
paragraph ceased to apply 1o O Corporation.
Thus, 76 percent of the obligation issued b
O Corporation to provide consideration fof
the stock of P Corporation is not corporaté
scquisition Indebtedness (that is, of lhfl*o
percent of the voting stock of P Corporation
which was acquired, ‘only 30 percent wa
needed to give O Corporation control). h:m;-,
25 percent of the obligation i corporate
scquisition indobtedness, 81 million of x;.-
torest attributable to such obligation s suo7
ject to disallowance under section 2‘9.?; l'l
ihe taxable year 1970, The remaining 83 M-
llon of interest attributable to the obnr.m':
will reduce the 85 milljon limitation provide
by it section 279 (a) (1).

(g) Ezemptions for certain ucfl“”x;
tions of forelgn corporations—(1) 7
general. Under section 279(0), the terr
“corporate acquisition lndcbtcdnf.\:‘d
does not include any indebtedness issu
to any person to provide consldcrgl-ol:
directly or indirectly for the acquisitior
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of stock in, or assets of, any foreign cor-
poration substantially all the income of
which, for the 3-year period ending with
the date of such acquisition or for such

without the United States. The interest
attributable to any obligation excluded
from treatment as corporate acquisition
indebtednes by reason of this paragraph
shall reduce the $5 million limitation of
279(8) (1),

(2) Foretgn corporation. For purposes
of this paragraph, the term “foreign cor-
poration” shall have the same meaning
4s in section 7701(a) (5).,

(3) Income Jrom sources without the
United States. For purposes of this para-
graph, the term “income from sources
without the United States” shall be de-
termined in accordance with sections 862
and 863. If more than 80 percent of a for-
elgn corporation’s gross income is derived
{from sources without the United States,
such corporation shall be considered to
be deriving substantially all of its income
from sources without the United States.

§ 1.279-4 Special rules.

(=) Special 3-year rule. Under section
279(d) (&), if an obligation which has
been deemed to be corporate scquisition
indebtedness for any taxable year would
not be such indebtedness for each of any
3 consecutive taxable years thereafter if
the ratio of debt to equity and the ratio
of projected earnings to annual interest
to be pald or incurred of section 279
() (4) were rpplied as of the close of
each of such 3 years, then such obligation
shall not be corporate acquisition in-
debtedness for any taxable years after
such 3 consecutive taxable years. The
test prescribed by section 279(b) (4)
shall be applied as of the close of any
taxable year whether or not the Issuing
corporation issues any obligation to pro-
vide consideration for an acquisition
described in section 279(b) (1) in such
taxable year. Thus, for example, if a
corporation, reporting income on a
calendar year basis, has an obligation
outstanding as of December 31, 1975,
which was classified as a corporate ac-
quisition indebtedness as of the close of
1972 and such obligation would not have
been classified as corporate acquisition
indebtedness as of the close of 1973, 1974,
and 1975 because neither of the condi-
tions of section 279(b) (4) were present
&5 of such dates, then such obligation
shall not be corporate acquisition in-
debtedness for 1976 and all taxable years
thereafter. Such obligation shall not be
reclassified as corporate acquisition in-
debtedness in any taxable year following
1975, even if the issuing corporation
lssues more obligations (whether or not
found to be corporate acquisition in-
debtedness) in such later years to pro-
vide consideration for the acquisition of
sdditional stock in, or assets of, the same
fcquired corporation with respect to
Which the original obligation was issued.
The interest attributable to such obliga-
ton shall reduce the $5 million limita-
ton provided by section 279(a) (1) for
1976 and all taxable years thereafter,
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(b) Five percent stock rule—(1) In
general. Under section 279(d) (5), if an
obligation issued to provide considera-
tion for an acquisition of stock in an-
other corporation meets the tests of sec-
tion 279(b), such obligation shall be cor-
porate acquisition indebtedness for a
taxable year only if at sometime after
October 9, 1969, and before the close of
such year the issuing corporation owns
or has owned 5 percent or more of the
total combined voting power of all
classes of stock entitled to vote in the
acquired corporation. If the issuing cor-
portation is a member of an affiliated
group, then in accordance with section
279(g) the afMliated group shall be
treated as the issuing corporation. Thus,
any stock of the acquired corporation
owned by members of the affiliated group
shall be aggregated to determine If the
percentage limitation provided by this
subparagraph is exceeded, Once an obli-
gation is deemed to be corporate acquisi-
tion indebtedness for all taxable years
thereafter unless the provisions of sec-
tion 279(d) (3) or (4) apply, notwith-
standing the fact that the issuing cor-
poration owns less than 5 percent of
the combined voting power of all classes
of stock entitled to vote of the acquired
corporation in any or all taxable years
thereafter

2) Em;txple:. The provisions of this
paragraph may be {llustrated by the fol-
lowing examples:

Example (1). Corporation Y uses the cal-
endar year ns Its taxable year and has only
one class of stock outstanding. On June 1,
1972, X Corporation which 1s also a calendar
year taxpayer and which has never been n
shareholder of Y Corporation soquires from
the shareholders of 'Y Corporation 4 percent
of the stock of Y Corporation in exchange for
obligations which satisfy the conditions of
section 270(b). At no time during 1972 does
X Corporation own § percent or more of the
stock of Y Corporation. Accordingly, under
the provisions of subparagraph (1) of this
paragraph, for 1072 the obligations lssued by
X Corporation to provide consideration for
the mequisition of Y Cerporation’s stock do
not constitute corporate acquisition indebt-
edness,

Example (2). Assume the same facts as in
example (1). Assume further that on Feb-
ruary 24, 1073, X Corporation acquires from
the shareholders of Y Corporation an addi-
tional 7 percent of the stock of Y Corporn-
tion in exchange for obligations which satisly
all of the tests of section 279(b), On De-
cember 28, 1873, X Corporation sells all of
its stock in Y Corporation. For 1078, the
obligations (ssued by X Corporation In 1972
and in 1973 conatitute corporate acquisition
Indebtedness since X tion at some
time after October 9, 1668, and before the
close of 1973 bwned § percont or more of the
voling stock of Y Corporation. Purthermore,
such obligations shall be corporate aoquisi-
tion Indebtedness for all taxable years there-
after unless the spocial provisions of section
278(d) (3) or (4) could apply.

(¢) Changes in obligation—(1) In
general, Under section 279(h), for pur-
poses of section 279—

(1) Any extension, renewal, or re-
financing of an obligation evidencing a
preexisting indebtedness shall not be
deemed to be the issuance of a new obli-
gation, and

FEDERAL REGISTER, VOL 38, NO. 42—MONDAY, MARCH

5847

(1) Any obligation which is corporate
acquisition indebtedness of the issuing
corporation is also corporate acquisition

of any corporation which
in any transaction or by operation of
law assumes liability for such obligation
or becomes liable for such obligation as
guarantor, endorser, or indemnitor,

(2) Examples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Example (1?}0:1 January 1, 1071, X Cor«
poration, which files its return on the basis
of n calendar year, issues an obligation, which
satisfies the tests of section 270(b), nnd is
deemeod to be corporate acquisition indebt-
edness. On January 1, 1973, an agreement
is concluded between X Corporation and the
holder of the obligation whereby the matu-
rity date of such obligation is extended until
December 31, 1970. Under the provisions of
subparagraph (1) (1) of this paragraph such
extended obligation is not deemed to be o
now obligation, and still constitutes corpo-
rate acquisition indebtodness,

Example (2). On June 13, 1971, X Cor-
poration, a calendar year taxpayer, issued
convertible and subordinated obilgations to
acquire the stock of Z Corporation. The oblix
gations wero doemed oorporate acquisition
indebtedness on December 31, 1971. On
March 4, 1973, X Corpomation and Y Cor-
poration consolidated to form XY Corpora-
tion In accordance with State law. Corpora-
tion XY Is llable for the obligations issued
by X Corporation by operation of law and
the obligations continue to be corporate
acqulsition indebtedness, In 1975 XY Cor-
poration exchanges its own nonconvertible
obligations for the obligations X Corporn-
tion issued, The obligations of XY Corporn-
tion issued in cxchange for those of X Cor-
poration will be deemed to be corporate
acquisition indebtedness,

§ 1.279-5 Rules for application of sece-
tion 279(h).

(a) Taxable years to which applica-
ble—(1) First year of disallowance. Un-
der section 279(d) (1), the deduction of
interest on any obligation shall not be
disallowed under section 279(a) before
the first taxable year of the issuing cor-
poration as of the last day of which the
application of either section 279(b) (4)
fA) or (B) results in such obligation
being classified as corporate acquisition
indebtedness, See section 279(¢) (1) and
paragraph (b) (2) of this section for the
time when an obligation is subjected to
the test of section 279 (bh) (1),

(2) General rule for succeeding years.
Under section 279(d) (2), except as pro-
vided in paragraphs (3), (4), and (5) of
section 279(d), if an obligation is deter-
mined to be corporate acquisition in-
debtedness as of the last day of any tax-
able year of the issuing corporation,
such obligation shall be corporate ac-
quisition indebtedness for such taxable
year and all subsequent taxable years,

(b) Time of determination—(1} In
general. The determination of whether
an obligation meets the conditions of sec-
tion 279(b) (1), (2), and (3) shall be
made as of the day on which the obliga-
tion is issued.

(2) Ratio of debt to equity, projected
ecarnings, and annual interest to be
paid or fncurred, (i) Under section 279
(¢) (1), the determination of whether
an obligation meets the conditions of
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section 279(b) (4) is first to be made as
of the last day of the taxable year of the
issuing corporation in which it issues
the obligation to provide consideration
directly or indirectly for an acquisition
described in section 279(b) (1) of stock
in, or assets of, the acquired corporation,
An obligation which is not corporate ac-
quisition indebtedness only because it
does not satisfy the test of section 279
(b) (4) in the taxable year of the issulng
corporation in which the obligation 1s
issued for stock in, or assets of, the ac-
quired corporation may be subjected to
the test of section 279(b)(4) again. A
retesting will occur in any subsequent
taxable year of the issuing corporation
in which the issuing corporation issues
any obligation to provide consideraton
directly or indirectly for an acquisition
described in section 279(b)(1) with
respect to the same acquired corpora-
tion, irrespective of whether such sub-
sequent obligation is itself classified as
corporate acquisition indebtedness. If
the issuing corporation is a member of
an affiliated group, then In accordance
with section 279¢(g) the affiliated group
shall be treated as the issuing corpora-
tion, Thus, if any member of the affili-
ated group issues an obligation to ac-
quire additional stock in, or assets of,
the acquired corporation, this paragraph
shall apply.

(ii) For purposes of section 279(b) (4)
and this paragraph, in any case where
the issuing corporation is a member of
an affilinted group (see section 279(g)
and §1279-6 for rules regarding ap-
plcation of section 279 to certain af-
filiated groups) which does not file a
consolidated retum and all the members
of which do not have the same taxable
year, determinations with respect to the
ratio of debt to equity of, and projected
earnings of, and annual interest to be
pald or incurred by, any member of the
affliated group shall be made as of the
last day of the taxable year of the cor-
poration which in fact issues the obliga-
tion to provide consideration for an ac-
quisition described In section 278(b) (1),

(3) Redetermination where control or
substantially all the properties have
been acquired, Under section 278(d) (3),
if an obligation is determined to be cor-
porate acquisition indebtedness as of the
close of a taxable year of the issuing
corporation in which section 279(¢) (3)
(A) (1) (relating to the projected earn-
ings of the issuing corporation only)
applied, but would not be corporate ac-
quisition indebtedness if the determina-
tion were made as of the close of the first
taxable year of such corporation there-
after in which section 279(c) (3) (A) (ii)
(relating to the projected earnings of
both the issuing corporation and the ac-
quired corporation) could apply, such
obligation shall be considered not to be
corporate acquisition indebtedness for
such later taxable year and all taxable
years thereafter. Where an obligation
ceases to be corporate acquisition in-
debtedness as a result of the application
of this paragraph, the interest on such
obligation shall not be disallowed under

section 279(a) as a deduction for the
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taxable year in which the obligation
ceases to be corporate acquisition in-
debtedness ‘and all taxable years there-
after. However, under section 279(a) (2)
the Interest paid or incurred on such
obligation which is allowed as a deduc-
tion will reduce the $5 million limitation

provided by section 279(a) (1),

(4) Ezxamples. The provisions of this
paragraph may be illustrated by the
following examples:

Ezample (1). In 1071, X Corporation, which
flies its Federal income tax return on the
basis of & calendar year, issues its obligations
to provide consideration for the acquisition
of 15 porcent of the voting stock of both ¥
Corporation and Z Corporation. ¥ Corpora-
tion and Z Corporation each have only
one class of stock. When issued, such obliga-
tions satisfied the tests prescribed In section
279(b) (1), (2), and (3) and would have
constituted corporate acquisition indebted-
ness but for the test prescribed In section
279(b) (4). On December 31, 1071, the appli-
catlon of section 270(b)(4) results in X
Corporation's obligations issued in 1971 not
being treated as corporate acquisition in-
debtedness for that year.

Ezample (2). Assumo the same facts as In
examplo (1), except that in 1872, X Corpora~
tion issues more obligations which come
within the tests of section 278(b) (1), (2),
and (3) to scquire an additional 10 percent
of the voting stock of Y Corporation. No
stock of Z Corporation is aoquired after 1071,
The application of section 279(b) (4)(B)
(relating to the projected earnings of X

tion) as of the end of 1973 results In
the obligations issued in 1672 to provide
consideration for the acquisition of the stock
of ¥ Corporation being treated as corporate
ascquisition Indebtedness. Since X Corporation
during 1972 did issue obligations to acquire
more stock of ¥ Corporation, under the pro-
visions of section 279(c) (1) and subpara-
graph (2) of this paragraph the obligations
jssued by X Corporation in 1971 to acquire
stock In ¥ Corporation are again tested to
determine whether the test of section
279(b) (4) with respect to such obligations
Is satisfied for 1972. Thus, since such obliga-
tions issued by X Corporation to scquire Y
Corporation’s stock in 1971 previously came
within the provisions of section 279(b) (1),
(2). and (3) and the projected earnings test
of section 270(b) (4) (B) is satisfied for 1072,
all of such obligations are to be deemed to
constitute corporate acquisition indebtedness
for 1072 and subsequent taxable The
obligations issued in 1971 to acquire stock in
Z Corporation continue not to constitute
corporate acquisition indebtedness.

Example (3). Assume the same facts as In
examples (1) and (2). In 1973, X Corporation
fssues more obligations which come within
the tests of section 279(b) (1), (2), and (3)
to acquire more stock (but not control) in
Y Corporstion. On December 31, 1973, it 1s
determined with respect to X Corporation
that neither of the conditions described in
section 279(b)(4) are present. Thus, the
obligations issued In 1073 do not constitute
corporate ascquisition indebtedness, However,
the obligations issued In 1971 and 1072 by X
Corporation to acquire stock in Y Corporation
continue to be treated as corporate acquisi-
tion indebtedness.

Erxample (4). Assume the same facts as In
example (3), excopt that X Corporation ac-
quires control of Y jon in 1973,
Since X Corporation has acquired oon-
trol of Y Corporation, the average annual
earnings (as defined in section 279(c) (3) (B)
and the annual Interest to
or incurred (as provided by section 279
(c)(4)) of both X Corporation and Y

tion under section 278(c) (3)(A) (1)
are taken into account in computing for
1973 tho ratlo of projected earnings to
annunl interest to be pald or Incurred de-
scribed In section 279(b)(4)(B). Assume
further that after applying section 279(b)
(4) (B) the obligations issued in 1873 escape
treatmont as corporate acquisition indebted-
nesa for 1973. Under section 279(d) (3), all of
the obligations issued by X Corporation to
aoquire stock in Y tion in 1971 and
1972 are removed from classification as cor-
porate acquisition indebtedness for 1972 and
all subsequent taxable

Ezample (5). In 1975, M Corporation,
which files 1ts Federal Income tax return
on the basals of a calendar yoear, lssues it
obligations to acquire 30 percent of the vot-
ing stock of N Corporation. N Corporation
has only one class of stock, Such obligations
A the tests prescribed In section 279
(b) (1), (2), and (3). Additionally, as of
the close of 1875, M Corporation’s ratio of
debt to equity exceeds the ratio of 2 o0 1
and its projected earnings do not exceed
three times the annual interest to be paid or
incurred. The obligations issued by M Cor-
poration are corporate acquisition indebted-
ness for 1975 since all the provisions of sec-
tion 270(b) are satisfied, In 1976 M Cor-
poration issues its obligations to acquire
from the shareholders of N Corporation an
additional 60 percent of the voting stock
of N Corporation, thereby sacquiring ocon-
trol of N Corporation. However, with respect
to the obligations issued by M Corporation in
1975, there is no redetermination under
section 279(d)(3) and subparagraph (3)
of this paragraph as to whether such obliga-
tlons may escape classification as corporate
acquisition Indebtedness because in 1075 it
wis the ratio of debt to equity test which
caused such obligations to be corporate

« noquisition indebtedness. If in 1075, M Cor-
porstion met the conditions of section 279
(b) (4) solely because of the ratio of projected
earnings to annual interest to be paid or in-
curred described In section 278(b) (4) (B), its
obligation 1ssued in 1975 could be retested in
1976,

(c) Acquisition of stock or assets of
several corporations. An issulng corpora-
tion which acquires stock In, or assets of,
more than one corporation during any
taxable year must apply the tests de-
scribed in section 279(b) (1), (2), and
(3) separately with respect to each
obligation issued to provide consider-
ation for the acquisition of the stock
in, or assets of, each such acquired
corporation, Thus, if an acquisition is
made with obligations of the issuing
corporation that satisfy the tests de-
seribed in section 279(b) (2) and (3)
and obligations that fail to satisfy
such tests, only those obligations satisfy-
ing such tests need be further consid-
ered to determine whether they consti-
tute corporate acquisition indebtedness.
Those obligations which meet the test
of section 279(b) (1) but which are not
deemed corporate acquisition indebted-
ness shall be taken into account for pur-
poses of determining the reduction in
the $5 million limitation of section
279(a) ().

(d) Ratio of debt to equity and pro-
jected earnings—(1) In general. One of
the four tests to determine whether an
obligation constitutes corporate acquisi-
tion indebtedness is contained in section
279(b) (4). An obligation will meet the
test of section 279(b) (4) if, as of a day
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determined under section 279(c) (1) and
paragraph (b) (2) of this section, either—

(1) The ratio of debt to equity (as
defined in paragraph (f) of this section)
of the issuing corporation exceeds 2 to
1, or

(i) The projected earnings (as defined
in subparagraph (2) of this paragraph)
of the issuing corporation, or of both the
issuing corporation and acquired cor-
poration in any case where subparagraph
(2) (i) of this paragraph is applicable,
do not exceed three times the annual
interest to be pald or incurred (as de-
fined in paragraph (e) of this section)
by such issuing corporation, or, where
applicable, by such issuing corporation
and acquired corporation. Where para-
graphs (d) (2) (i) and (e) (1) (ii) of this
section are applicable in computing
projected earnings and annual interest
to be paid or incurred, 100 percent of the
acquired corporation’s projected earnings
and annual interest to be paid or in-
curred shall be included in such compu-
tation, even though less than all of the
stock or assets of the acquired corpora-
tion have been acquired.

(2) Projected earnings. The term “pro-
jected earnings” means the “average mn-
nual eamings” (as defined in subpara-
graph (3) of this paragraph) of—

i) The issuing corporation only, if
subdivision (ii) of this subparagraph,
does not apply, or

(i) Both the issuing corporation and
the acquired corporation, in any case
where the issuing corporation as of the
close of its taxable year has acquired
control, or has acquired substantially all
of the properties, of the acquired
corporation,

For purposes ol subdivision (il) of this
subparagraph, an acquisition of “sub-
stantially all of the properties” of the ac-
quired corporation means the acquisition
of assets representing at least 90 percent
of the fair market value of the net assets
and at least 70 percent of the fair market
value of the gross assets held by the ac-
quired corporation immediately prior to
the acquisition.

(3) Average annual earnings. (i) The
term “average annual earnings” referred
to In subparagraph (2) of this para-
graph is, for any corporation, the
amount of its earnings and profits for
any 3-year period ending with the last
day of a taxable year of the issuing cor-
poration in which it issues any obliga-
tion to provide consideration for an ac-
quisition described in section 279(b) (1),
computed without reduction for—

(a) Interest paid or incurred,

(b) Depreciation or amortization al-
lowed under chapter 1 of the Code,

(o) Liability for tax under chapter 1
of the Code, and

(d) Distributions to which section
301(e) (1) apply (other than such dis-
tributions from the acquired corporation
L the issuing corporation), .

and reduced to an annual average for
such $-year perlod. For the rules to de-
termine the amount of earnings and
brofits of any corporation, see section
312 and the regulations thereunder.
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(i) Except as provided for in subdi-
vision (i) of this subparagraph, for
purposes of subdivision (i} of this sub-
paragraph in the case of any corpora-
tion, the earnings and profits for such
3-year period shall be reduced to an
annual average by dividing such earn-
ings and profits by 36 and multiplying
the quotient by 12. If a corporation was
not in existence during the entire 36-
month period as of the close of the tax-
able year referred to in subdivision (i)
of this subparagraph, its average an-
nual earnings shall be determined by di-
viding its earnings and profits for the
period of its existence by the number
of whole calendar months in such period
and multiplying the quotient by 12,

(iiiY Where the issuing corporation
acquires substantially all of the prop-
erties of an acquired corporation, the
computation of earnings and profits of
such acquired corporation shall be made
for the period of such corporation be-
ginning with the first day of the 3-year
period of the issuing corporation and
ending with the last day prior to the date
on which substantially all of the prop-
erties were acquired. In determining the
number of whole calendar months for
such acquired corporation where the pe-
riod for determining its eamings and
profits includes 2 months which are not
whole calendar months and the total
number of days in such 2 fractional
months exceeds 30 days, the number of
whole calendar months for such period
shall be increased by one. Where the
number of days in the 2 fractional
months total 30 days or less such frac-
tional months shall be disregarded. After
the number of whole calendar months is
determined, the calculation for average
annual eamings shall be made in the
same manner as described in the last
sentence of subdivision (i) of this
subparagraph.

(e) Annual interest to be paid or in-
curred—(1) In general. For purposes of
section 279(b) (4) (B), the term “annual
interest to be pald or incurred” means—

(1) If subdivision (i) of this subpara-
graph does not apply, the annual interest
to be paid or incurred by the issuing
corporation only, for the taxable year be-
ginning immediately after the day de-
seribed in section 279(¢) (1), determined
by reference to its total indebtedness
outstanding as of such day, or

(ii) If projected earnings are deter-
mined under paragraph (d)(2)(i) of
this section, the annual interest to be
paid or incurred by both the issuing cor-
poration and the acquired corporation
for 1 year beginning immediately after
the day described in section 279(¢) (1),
determined by reference to their com-
bined total indebtedness outstanding as
of such day. However, where the issu-
ing corporation acquires substantially all
of the properties of the acquired corpo-
ration, the annual interest to be paid or
incurred will be determined by refer-
ence to the total indebtedness outstand-
ing of the issuing corporation only (in-
cluding any indebtedness it assumed in
the acquisition) as of the day described
in section 279(c) (1),
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The term “annual interest to be paid or
incurred” refers to both actual interest
and unstated interest. Such unstated in-
terest Includes original issue discount as
defined in paragraph (a) (1) of § 1.163-4
and amounts treated as interest under
section 483. For purposes of this para-
graph and paragraph (f) of this section
(relating to the ratio of debt to equity),
the indebtedness of any corporation shall
be determined In accordance with gen-
erally accepted accounting principles.
Thus, for example, the indebtedness of a
corporation includes short-term labili-
ties, such as accounts payable to sup-
pliers, as well as long-term indebtedness.
Contingent liabilities, such as those aris-
ing out of discounted notes, the assign-
ment of accounts receivable, or the
guarantee of the llability of another,
shall be included in the determination
of the indebtedness of a corporation if
the contingency is likely to become a
reality., In addition, the indebtedness
of a corporation includes obligations
issued by the corporation, secured only
by property of the corporation, and
with respect to which the corporation
is not personally liable. See section 279
(g) and § 1.279-6 for rules with respect
to the computation of annual interest
to be paid or incurred in regard to mem-
bers of an affiliated group of corpora-
tions,

(2) Ezamples. The provisions of these
paragraphs may be illustrated by the fol-
lowing examples:

Example (1). Corparation X's earnings and
profits calculated In accordance with section
279(c)(3)(B) for 1972, 1971, and 1970 re-
spectively were §20 million, $23 million, and
$20 million. The interest to be paid or in-
curred during the calendar year of 1973 as
determined by reference to the issulng ocor-
poration’s total outstanding Indebtedness as
of December 31, 1972, was $10 miilion, By
dividing the sum of the earnings and profits
for the 3 years by 36 (the number of whole
calendar months in the 3.year period) and
multiplying the quotient by 12, the average
anounl earnings for X Corporation s $24
million. Since the projected earnings of X
Corporation do not exceed by three times the
annual {nterest to be pald or incurred (they
exceed by only 24 times), one of the cir-
cumstances described in section 270(b) (4) is
present.

Example (2). On March 1, 1072, W-Corpora-
tlon acquires substantially all of the proper-
ties of Z Corporation in exchange for W Cor-
poration’s bonds which satiafy the tests of
section 279(b) (2) and (3). W Corporation
filos {ts income tax returns on the basis of
flacal years ending June 30, Z Corporation,
which was formed on September 1, 1069, is
a calendar year taxpayer. The earniugs and
profits of W Corporation for the last 3 fiseal
years exnding June 30, 1072, calculated In
acoordance with the provisions of section
270(c) (3) (B) were $300 million, 8400 million,
and $380 milllon, respectively, The average
annual earnings of W Corporation is $360
millton ($1,080 million 36 12). The earn-
ings and profits of Z Corporation calculated
in ageordance with the provisions of section
270(c) (3) (B) were 34 million for the period
of September 1, 10690 to December 31, 1960,
$10 million and $14 million for the calendar
years of 1070 and 1971, respoctively, and 82
million for the period of January 1, 1972,
through Pebruary 29, 1072, or a total of $30
million, To arrive at the average annual
earaings, the sum of the earnings and profits,
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$30 million, must be divided by 30 (the num=-
ber of whole calendar months that Z Corpora-
tion was in existence during W Corporation’s
8-year period ending with the day prior to
the date substantially all the assets were ac-
quired) and the guotient Is multiplled by 12,
which results in an average annual earnings
of 812 million (830 million--30x12) for Z
Corporation. The combined average annual
earnings of W Corporation and Z Corpora-
tion s $372 million. The™interest for the
fiscal year ending June 30, 1973, to be pald
or incurred by W Corporation on its out-
standing Indebtedness as of June 30, 1072, Is
$110 milllon. Since the projected earnings
exceed the annual interest to be paid or
incurred by more than three times, the obli-
gation will not be corporate acquisition
indebtedness, unless the issulng corporation's
debt to equity ratio exceeds 2 to 1,

(f) Ratio of debt to equity—(1) In
general, The condition described in sec-
tion 279(b) (4) (A) is present if the ratio
of debt to equity of the issuing corpora-
tion exceeds 2 to 1. Under section 279
(¢) (2), the term “ratio of debt to equity”
means the ratio which the total indebted-
ness of the issuing corporation bears to
the sum of its money and all its other
assets (in an amount equal to adjusted
basis for determining gain) less such
total indebtedness. For the meaning of
the term “indebtedness”, see paragraph
(e) (1) of this section. See section 279 (g)
and § 1.279-6 for rules with respect to
the computation of the ratio of debt to
equity in regard to an affiliated group of
corporations,

(2) Ezamples. The provisions of sec-
tion 279(b) (4) (A) and this paragraph
may be illustrated by the following
example:

Example (1). On June 1, 1971, X Corpora=
tion, which filés its federal income tax re-
turns on & calendar year basis, issues an obll-
gation for $45 million to the sharebolders
of ¥ Corporation to provide consideration
for thoe acquisition of all of the stock of ¥
Corporation. Such obligation has the char-
noteristics of corporate acquisition indebted-
ness described in section 279(b) (2) and (3).
The projected earnings of X Corporation and
Y Corporation exceed 3 times the annual
interest to be paid or incurred by those cor-
porations and, accordingly, the condition de-
scribed in section 279(b) (4) (B) is not pres-
ent. Also, on December 31, 1971, X Corpora-
tion has total assets with an adjusted basis
of $150 million (including the newly ac-
quired stock of ¥ Corporation baving s basis
of 845 million) and total indebtedness of
$90 million. Hence, X Corporation's equity is
$60 million computed by subtracting ita 800
million of total indebtedness from its $150
million of total assets. Since X Corporation’s
ratio of debt to equity of 1.6 to 1 (890 million
of total Indebtednees over $60 million
equity) does not exceed 2 to 1, the condi-
tion desoribed in section 279(b) (4) (A) is not
present, Therefore, X Corporation’s oblign-
tion for $45 million is not corporate acquisi-
tion indebteduness because on December 31,
1971, neither of the conditions specified In
section 270(h) (4) existed.

(g) Special rules for banks and lend-
ing or finance companies—(1) Debt to
equity and projected earnings, Under
gection 279(c) (5), with respect to any
corporation which is a bank (as defined
in section 581) or is primarily engaged
in a lending or finance business, the
following rules are to be applied:

RULES AND REGULATIONS

(i) In determining under paragraph
() of this section the ratio of debt to
equity of such corporation (or of the
affiliated group of which such corpora-
tion is a member), the total indebted-
ness of such corporation (and the assets
of such corporation) shall be reduced
by an amount equal to the total in-
debtedness owed to such corporation
which arises out of the banking business
of such corporation, or out of the lend-
ing or finance business of such corpora-
tion, as the case may be;

({i) In determining under paragraph
(e) of this section the annual interest
to be paid or Incurred by such corpora-
tion (or by the issuing corporation and
acquired corporation referred to in sec-
tion 278(c) (4)(B) or by the affiliated
group of corporations of which such cor-
poration i5 & member), the amount of
such interest (determined without regard

~to this subparagraph) shall be reduced
by an amount which bears the same
ratio to the amount of such interest as
the amount of the reduction for the
taxable year under subdivision (1) of this
subparagraph bears to the total indebted-
ness of such corporation; and

(iii) In determining under section
279(¢) (3) (B) the average annual earn-
ings, the amount of the earnings and
profits for the 3-year period shall be
reduced by the sum of the reductions
under subdivision (ii) of this subpara-
graph for such period.

For purposes of this paragraph, the
term “lending or finance business”
means & business of making loans or
purchasing or discounting accounts re-
celvable, notes, or installment obliga-
tions. Additionally, the rules stated in
this paragraph regarding the applica-
tion of the ratio of debt to equity, the
determination of the annual interest to

be pald or incurred, and the determina-

tion of the average annual earnings also
apply if the bank or lending or finance
company is & member of an affiliated
group of corporations. However, the
rules are to be applied only for purposes
of determining the debt, equity, pro-
Jected earnings and annual interest of
the bank or lending or finance company
which then are taken into account in de-
termining the debt to equity ratio and
ratio of projected earnings to annual
interest to be paid or incurred by the
afliliated group as a whole. Thus, these
rules are to be applied to reduce the
bank’s or lending or finance corpora-
tion's indebtedness, annual interest to
be paid or incurred, and average annual
eamings which are taken into account
with respect to the group, but are not
to reduce the indebtedness of, annual
interest to be pald or incurred by, and
average annual earnings of, any cor-
poration in the affiliated group which is
not a bank or a lending or finance com-
pany. In determining whether any
corporation which is & member of an
affliated group is primarily engaged in
a lending or finance business, only the
activities of such corporation, and not
those of the whole group, are to be taken
into account. See § 1.279-6 for the appli-
cation of section 279 to certain affiliated
groups of corporations,

(2) Examples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). As of the close of the taxable
year, X Bank has a total Indebtedness of
$100 million, total assets of $115 million, and
$80 million 1a owed to X Bank by its cus-
tomers. Bank X's indebtedness 1s $20 million
(8100 million total indebtedness less $80
miilion owed to the X Bank by its customers)
and its assets are $35 milllon (8115 million
total assets less $80 million owed to the bank
by its customers), If its8 annual Interest
to be pald or incurred is $5 million, such
amount is reduced by 84 million

(#5 milllon Interest to be pald or incurred X

$80 million owed to X Bank by its customers

8100 million total indebtedness,

Thus, X Bank's annual interest to be pald
or Incurred is $1 million.

Example (2). Assume the same facts a8 in
exampile (1). X Bank has earnings and profits
of $23 millton for the 3-year period used to
determine projected earnings. In computing
the average annual earnings, the $23 million
amount will be reducod by $12 million (three
times the $4 million reduction of Interest in
example (1), sssuming that the reduction
was the same for each year). Thus X Bank's
earnings and profits for such 3-year period
are $11 million (823 million total earnings
and profits less $12 million reduction).

(h) Statement to be attached to re-
turn. In any case where any corporation
claims a deduction in excess of $5 mil-
lon for interest paid or incurred during
the taxable year on obligations issued
to provide consideration for acquisitions
described in section 279(b) (1) of stock
in, or assets of, an acquired corporation,
the corporation shall attach to its re-
turn for such taxable year a statement
which includes the particular provisions
of section 279 and, in sufficient detail,
the facts establishing that such obliga-
tions were not corporate acquisition in-

debtedness, or that the amount of the
deduction for interest on its corporate
acquisition indebtedness did not exceed
the amount of interest which may be
deducted on such obligations under
section 279(a).

§ 1.279-6 Application of section 279 10

_ certain affilinted groups.

(a) In general. Under section 279(g),
in any case in which the issulng corpora-
tion is & member of an affiliated group,
the application of section 279 shall be
determined by treating all of the mem-
bers of the affiliated group in the ag-
gregate as the issuing corporation, except
that the ratio of debt to equity of, pro-
jected earnings of, and the annual in-
terest to be paid or incurred by any
corporation (other than the issuing cor-
poration determined without regard to
this paragraph) shall be included in the
determinations required under section
279(b) (4) as of any day only if such
corporation is a member of the affiliated
group on such day, and, in determining
projected earnings of such corporation
under section 279(c) (3), there shall be
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taken Into account only the earnings
and profits of such corporation for the
period during which it was a member
of the afMliated group. The total amount
of an afiliated member's assets, in-
debtedness, projected earnings, and in-
terest to be paid or incurred will enter
into the computation required by this
section, irrespective of any minority
ownership in such member.

(b) Aggregate money and other assets.
In determining the aggregate money and
all the other assets of the affiliated group,
the money and all the other assets of
each member of such group shall be
separately computed and such separately
computed amounts shall be added to-
gether, except that adjustments shall be
made, as follows:

(1) There shall be eliminated from the
aggregate money and all the other assets
of the affiliated group intercompany re-
ceivables as of the date described in
section 279(¢e) (1) ;

(2) There shall be eliminated from
the total assets of the afliliated group
any amount which represents stock
ownership in any member of such group;

(3) In any case where gain or loss is
not recognized on transactions between
members of an affiliated group under
paragraph (d)(3) of this section, the
basis of any asset involved in such trans-
action shall be the transferor's basis;

(4) The basis of property received in
8 transaction to which §1.1502-31(b)
applies shall be the basis of such property
determined under such section; and

(5) There shall be eliminated from the
money and all the other assets of the
afiiliated group any other amount which,
if included, would result in a duplication
of amounts in the aggregate money and
all the other assets of the affliated
group.

(c) Aggregate indebiedness. For pur-
poses of applying section 279(¢), in de-
termining the aggregate indebtedness of
an afliated group of corporations the
fotal indebtedness of each member of
such group shall be separately deter-
mined, and such separately determined
amounts shall be added together, except
that there shall be eliminated from such
total indebtedness as of the date de-
scribed In section 279(e) (1) —

(1) The amount of intercompany
accounts payable,

(2) The amount of intercompany bonds
or other evidences of indebtedness, and

(3) The amount of any other in-
debtedness which, if included, would
result In a duplication of amounts in
the aggregate indebtedness of such
afliliated group.

(d) Aggregate projected earnings. In
the case of an afliated group of corpora-
tons (whether or not such group files
& consolidated return under section
1501), the aggregate projected earnings
of such group shall be computed by
Separately determining the projected
farnings of each member of such group
under paragraph (d) of §1.279-5, and
then adding together such separately
determined amounts, except that—

‘1) A dividend (a distribution which is
described in section 301(c) (1) other than
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distribution described in section 243
(c) (1)) distributed by one member to
another member shall be eliminated, and

(2) In determining the earnings and
profits of any member of an affiliated
group, there shall be eliminated any
amount of interest income received or
accrued, and of interest expense pald or
incurred, which is attributable to inter-
company indebtedness, -

(3) No gain or loss shall be recognized
in any transaction between members of
the affiliated group, and

(4) Members of an affiliated group who
file a consolidated return shall not apply
the provisions of § 1.1502-18 dealing with
inventory adjustments in determining
earnings and profits for purposes of this
section.

(e) Aggregate interest to be paid or in-
curred. For purposes of section 279(c)
(4), In determlnl_ng the aggregate an-
nual interest to be paid or incurred by an
afliliated group of corporations, the an-
nual interest to be paid or incurred by
each member of such affiliated group
shall be separately calculated under
paragraph (e) of § 1.279-5, and such
separately calculated amounts shall be
added together, except that any amount
of annual interest to be paid or incurred
on any intercompany indebtedness shall
be eliminated from such aggregate
interest,

§ 1.279-7 Effect on other provisions.

Under section 279()), no inference is to
be drawn from any provision In section
279 and the regulations thereunder that
any instrument designated as a bond,
debenture, note, or certificate or other
evidence of indebtedness by its issuer
represents an obligation or indebtedness
of such issuer in applying any other pro-
vision of this title. Thus, for example, an
instrument, the interest on which is not
subject to disallowance under section 279
could, under section 385 and the regula-
tions thereunder, be found to constitute
a stock interest, so that any amounts
paid or payable thereon would not be
deductible,
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Title 36—Parks, Forests and Memorials

CHAPTER 1—NATIONAL PARK SERVICE,
DEPARTMENT OF THE INTERIOR

PART 7—SPECIAL REGULATIONS, AREAS
OF THE NATIONAL PARK SYSTEM

Ozark National Scenic Riverways, Missouri;
Boating, Scuba Diving, Spelunking

A proposal was published at page 20562
of the Feoeral Recister of September 30,
1972, to add §7.83 to Title 36 of the
Code of Federal Regulations, The effect
of the proposal is to establish needed re-
strictions on certain visitor activities
within the boundaries of the Ozark Na-
tional Scenic Riverways.

Interested persons were given 30 days
for submitting written comments, sug-
gestions, or objections with respect to the
proposed amendment. In addition, a
public meeting was held at Eminence,
Mo,, on November 10, 1972 to receive
public comments, As & result of the com-
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ments received, the proposed regulations
are being adopted with the following
changes: restrictions concerning vessel
motor horsepower, river zoning pertain-
ing to the use of vessels with motors,
solo diving, and cave entry have been
deleted pending further study. No major
revisions were made in the retained por-
tions of previously published proposal.
Accordingly, the proposed regulations
are hereby andopted as set forth below.
They will take effect April 4, 1973.

§ 783 Ozark National Seenic Riverways.

(a) Boaling. A vessel, commonly re-
ferred to as a “'jet boat” is prohibited on
the Current River and the tributaries
thereof and the Jacks Fork River within
the boundaries of Ozark National Scenic
Riverways.

(b) Scuba Diving, (1) Scuba diving is
prohibited within all springs and spring
branches on federally owned land with-
in the boundaries of Ozark National
Scenic Riverways without a written per-
mit from the superintendent.

(2) Permits. The superintendent may
issue written permits for scuba diving in
springs within the boundaries of the
Ozark National Scenic Riverways; Pro-
vided,

(i) That the permit applicant will be
engaged in sclentific or educational in-
vestigations which will have demonstra-
ble value to the National Park Service
in its management or understanding of
riverways resources.

RANDALL R. Pore,
Superintendent,
Ozark National Scenic Riverways.

[FR Do0.73-4050 Filed 3-2-73;8:45 am|

CHAPTER II—FOREST SERVICE,
DEPARTMENT OF AGRICULTURE

RECREATION IN NATIONAL FORESTS
Redesignation of Existing Regulations

Due to the complexity of Part 251,
Land Uses, six additional parts, 290
through 295, are added to Chapter II,
Title 36 of the Code of Federal Regula-
tions. Several sections are transferred to
these new parts from Part 251 and re-
designated with new section numbers.
These are existing regulations scattered
throughout Part 251 which pertain to
recreation in the National Forests, They
are being redesignated for better public
understanding and ease of use. There are
no changes to the existing regulations.

The new parts are shown below in out-
line form. If a section has been trans-
ferred to one of these parts from Part
251, its former section number is also
shown.

PART 200—RECREATION MANAGEMENT
| ResErvED |
Part 201—OCCUPANCY AND Ust oF DEVELOFED
S11Es AND AREAS OF CONCENTRATED PunLic Use

Former

seotion
Section No.
291.1 [Reserved]
2013 . 251.00
013 o 25191
2014 . 25192
2015 . 206193
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Former
section
Section No.
2016
17
2018
2019
PART 202—NATIONAL RECREATION AREAN
Farmer
gection
Section No.
202.1-202.10 [Reserved])
N e e e s v 251.40
21T cnrrnnnccnemcenaescccssssan 25141
i U ST SSOST SN S AT RN 25142
202.14-202.19 [Reserved]

PART 203—WILDERNESS—PRIMITIVE AREAS

PAsT 205—Usx oy Orr-Roap VEHICLES
| RexERVED |

PaAnTs 206-299 [Resenven|

Nore: By order published at 30 FR 5631,
April 21, 1965, such Jands as are described
under § 204.1, “shall continue to be managed,
insofar as is not inconsistent with the
Wilderness Act of September 3, 1984 (Publie
Law 88-877, 78 Stats 800), under the ap-
plicable regulations * * * in effect on Sep-
tember 3, 1964 * * * until such time B8s
amendments can be promulgated with
specific reference to the Wilderness Act.”

In accordance with the exceptions to
rule making procedures in 5 US.C. 553
and USDA policy (36 FR 13804), it has
been found and determined that advance
notice and request for comments would
be unnecessary.

Eflective date. 'This redesignation takes
place on March 5, 1973.

T. K. COWDEN,
Assistant Seeretary of Agriculture.

Fenrvuary 22, 1973,

In 36 CFR Chapter II, Part 251 is
amended and new Parts 290-299 are
added as set forth below.

PART 251—LAND USES

In Part 251, §§ 251.22, 251.25a, 251.26-
251.30, 261.40-251.42, 251.70-251.86, 251.-
90-251.96 are deleted.,

RULES AND REGULATIONS

CREATION MANAGEMENT
[RESERVED]

PART

PART 291—OCCUPANCY AND USE OF DE-
VELOPED SITES AND AREAS OF CON-
CENTRATED PUBLIC USE

Sec.

2011
2012
2014
2015

General applicabllity. [Reserved|

Definitions.

Sanitation.

Public behavior, preservation of pub-
1ic property and resouroces,

Audio devices.

Occupancy of developed recreation
sites,

Vehlicles,

Admission fees and special recreation
use fees,

Avriomrry: Sec, 1, 30 Stat, 35, as amended,

62 Stat. 100, sec, 1, 33 Stat, 628; 16 US.C.
651, 472, unless othewise noted.

§291.1 General applicability.

served
§291.2 Definitions,

The following definitions shall apply to
ggl 8regma.uom in §§291.2 through
@) The term “developed recreation
sites” means all improved observation,.
wlmmlnzdm , boating, camping, and picnic

(b) The word “sites"” refers {o recrea~
tion sites.

(¢) The term “areas of concentrated
public recreation use” means those areas
identified by a posted map delineating its
boundaries

2016
2017

218
2019

[Re-

(d) The word “areas” refers to areas
of concentrated public recreation use.

(e) The term “camping equipment”
includes tent or vehicle used to accom-
modate the camper, the vehicles used for
transport, and the assoclated camping
paraphernalia,

£ 291.4 Sanitation.

The following acts are prohibited at
developed recreation sites and posted
areas of concentrated public recreation
use.
(a) Falling to dispose of all garbage,
including paper, cans, bottles, waste ma~
terials, and rubbish by removal from the
site or area, or disposal at places pro-
vided for such disposition.

(b) Draining or dumping refuse or
waste from any trafler or other vehicle
except in places or receptacles provided
for such uses,

(¢) Cleaning fish or food, or washing
clothing or articles of household use at
hydrants or at water faucets located in
restrooms.

(d) Polluting or contaminating water
supplies or water used for human con-
sumption.

(e) Depositing, except into receptacles
provided for that purpose, any body waste
in or on any portion of any comfort sta-
tion or any public structure, or deposit-
ing any bottles, cans, cloths, rags, metal,
wood, stone, or other damaging substance
in any of the fixtures in such stations
or structures.

(f) Using refuse containers or other
refuse facilities for dumping household
or commercial garbage or trash brought
as such from private property.
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§291.5 Public behavior, preservation
of public property and resources,

The following acts are prohibited at
developed recreation sites and posted
areas of concentrated public recreation

use.
(a) Inciting or participating in riots,
or indulging In ab

threatening,

(b) Destroying, defacing, or removing
any natural feature or plant .

(¢) Destroying, Injuring, defacing, re-
moving, or disturbing in any manner any
public building, sign, equipment, marker,
or other structure or property.

(d) Selling or offering for sale any
merchandise without the written consent
of the Forest Supervisor.

(e) Distributing any handbills, or cir-
culars, or posting, placing, or erecting
any bills, notices, papers, or advertising
devices or matter of any kind without
m written consent of the Forest Super-

r.

() Discharging firearms, firecrackers,

rockets, or any other fireworks.

§291.6 Audio devices.

The following acts are prohibited at de-
veloped recreation sites and posted areas
of concentrated public recreation use.

(a) Operating or using any audio de-
vices, including radio, television, and
musical instruments, and other nolse
producing devices, such as electrical gen-
erntor plants and equipment driven by
motors or engines, in such & manner and
at such times so as to disturb other
PErsons.

(b) Operating or using public address
systems, whether fixed, portable, or ve-
hicle mounted, except when such use or
operation has been approved by the For-
est Supervisor in writing.

(¢) Installing serial or other special
radiotelephone or television equipment
unless approved by the Forest Supervisor
in writing.

§ 291.7 Occupancy of developed rec-
reation sites.

The following acts are prohibited with-
in developed recreation sites.

(a) Occupying a site for other than
primarily recreation purposes,

(b) Entering or using a site or a por-
tion of a site closed to public use. Notices
establishing closure shall be posed In such
locations as will reasonably bring them to
the attention of the public.

(c) Erecting or using unsightly or In-
appropriate structures.

(d) Occupying a site with camping
equipment prohibited by the Forest Su-
pervisor. Notices establishing Himitations
on the kind or type of camping equip-
ment shall be posted in such locations as
will reasonably bring them to the atten-
tion of the public,

(e) Boilding a fire outside of stoves,
grills, fireplaces, or outside of fire rings
provided for such purpose.

(1) Camping overnight in places re-
stricted to day use only.

(g) Before departure, falling to re-
move their camping equipment or 0
clean their rubbish from the place 0¢
cupied by the person or persons.
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(h) Pitching tents or parking trallers
or other camping equipment except in
places provided for such purposes.

(1) Camping within a campground for
a longer period of time than that estab-
lished by the Forest Supervisor. Notices
establishing limitations on the period of
time persons may camp within a camp-
ground shall be posted in such locations
as will reasonably bring them to the at-
tention of the public.

(j) Leaving a camp unit unoccupled
during the first night after camping
equipment has been set up, or leaving
unattended camping equipment for more
than 24 hours thereafter, without per-
mission of a Forest Officer. Unattended
camping equipment which is not re-
moved within the prescribed time limit
is subject to Impoundment in accord-
ance with the provisions of § 261.16 of
this chapter.

(k) Falling to maintain quiet in camp-
grounds between the hours of 10 p.m.
and 6 a.m.

() Entering or remaining in
ground closed durlng established night
periods to persons other than those who
occupy the campground for camping
purposes or persons visiting those camp-
ers. Notices establishing the period of
closure shall be posted in such locations
as will reasonably bring them to the
attention of the public.

(m) Bringing a dog, cat, or other
animal Into the site unless it is crated,
caged, or upon & leash not longer than
6 feet, or otherwise under physical
restrictive control at all times.

(n) Bringing animals, other than
Seelng Eye dogs, to a developed swim-
ming beach.

(0) Bringing saddle, pack, or draft
animals into the site unless it has been
developed to accommodate them and is
posted accordingly.

§291.8 Vchicles.

The following are prohibited at
developed recreation sites,
(a) Driving motor vehicles in excess
of posted speeds.
(b) Driving or parking any vehicle or
;muer except In places developed for this
urpose.

(¢) Driving any vehicle carelessly and
heedlessly the rights or
sifety of others, or without due caution
lndatnspeed.or!namnner.souto
endanger, or be likely to endanger, any
person or p A

(d) Driving bicycles, motorbikes, and
motorcycles on trafls within developed
Tecreation sites.

(e) Driving motorbikes, motorcycles,
or other motor vehicles on roads in de-
veloped recreation sites for any purpose
other than access into, or egress out of,
the site,

(1) Operating a motor vehicle at any
time without a muffler in good working
order, or operating & motor vehicle in
Such & manner as to create excessive or
unusual noise or annoying smoke, or
using a muffler cutoff, bypass, or stmilar

device,
Excessively accelerating the en-

()
Eine of a motor vehicle or motoreycle

FEDERAL
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when such vehicle 1s not moving or Is
approaching or leaving a stopping place.

§ 291.9 Admission fees special
recreation use fees.

(a) Fees will be charged for admis-
sion or entrance to designated units of
national recreation areas administered
by the Department of Agriculture as pro-
vided by section 4(a) of the Land and
Water Conservation Fund Act of 1965, as
amended. Such fees shall be established
by the Chief, Forest Service, or his dele-
gate. Admission or entrance into any
designated area of a national recreation
area without payment of the established
fee is prohibited.

(b) Special recreation use fees will be
charged for the use of sites, facilities,
equipment, or services furnished at Fed-
eral expense as provided by section 4(b)
of the Land and Water Conservation
Fund Act of 1965, as amended. Such fees
shall be established by the Chief, Forest
Service, or his delegate. Use of sites, fa~
cilities, equipment or services without
payment of the established special rec-
reation use fee is prohibited,

(¢) Clear notice that an admission or
entrance fee or special recreation use fee
has been established shall be prominently
posted at each area and at appropriate
locations therein and shall be included in
publications distributed at such areas.
Any violation of this section is punishable
by a fine of not more than $100.

(Sec, 4, 86 Stat, 459)

and

PART 292-—NATIONAL RECREATION
AREAS

Subpart A—~Goneral [Reserved]
Sec,
202.1-292.10 |[Reserved]

Subpart B—Whiskeytown-Shasta-Trin National
; Recroation Area g
Sec

m:l 1 Introduoction,

202.12 General provislons; procedures,

202.13 Standards.

Subpart C—Sawtooth National Recreation Area—
Private Lands [Roserved]

Subpart D—Sawtooth National Recreation Area—
Federal Lands [Reserved)

AvTHoRITY : Sec. 1, 30 Stat, 35, as amended,
62 Stat. 100, Sec. 1, 33 Stat. 628; 16 USC.
551, 472, unless otherwise noted.

Subpart A—General [Reserved]
§§ 292.1-292.10 [Reserved]

Subpart B—Whiskeytown-Shasta-Trinity
National Recreation Area

§ 292,11 Introduction.

(a) Administration of the Shasta and
Clair Engle-Lewiston Units will be co-
ordinated with the other purposes of the
Central Valley Project of the Bureau of
Reclamation and of the recreation area
as & whole so as to provide for: (1) Pub-
lic outdoor recreation benefits: (2) con-
servation of scenic, scientifie, historiec,
and other values contributing to public
enjoyment; and (3) the management,
utilization, and disposal of renewable
natural resources which in the judgment
of the Secretary of Agriculture will pro-
mote or is compatible with, and does not
significantly impalr, public recreation
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and conservation of scenic, scientific,
historic, or other values contributing to
public enjoyment.

(b) The Secretary may not acquire
without consent of the owner any pri-
vately owned “improved property” or
interests therein within the boundaries
of these units, 50 long as the appropriate
local zoning agency shall have in force
and applicable o such property a duly
adopted, valld, zoning ordinance that is
approved by the Secretary. This suspen-
sion of the Secretary's authority to ac-
quire “improved property” without the
owner's consent would automatically
cease: (1) If the property is made the
subject of a variance or exception to any
applicable zoning ordinance that does
not conform to the applicable standards
contained in §§ 202.11-292.13; or (2) if
such property is put to any use which
does not conform to any applicable zon-
ing ordinance approved by the Secretary.

(c) “Improved property” as used In
§§ 202.11-292.13, means any building or
group of related buildings, the actual
construction of which was begun before
February 7, 1963, together with not more
than three acres of land in the same
ownership on which the bullding or group
of bulldings is situated, but the Secretary
may exclude from such “improved prop-
erty"” any shore or waters, together with
s0 much of the land adjoining such shore
or waters, as he deems necessary for
public access thereto.

(d) Sections 292.11-292.13 specify the
standards with which local zoning ordi-
nances for the Shasta and Clair Engle-
Lewiston Units must conform if the “im-
proved property” or unimproved prop-
erty proposed for development as au-
thorized by the Act within the boundaries
of the units 1s to be exempt from sc-
quisition by condemnation. The objec-
tives of §§ 292.11-292.13 are to: (1) Pro-
hibit new commercial or industrial uses
other than those which the Secretary
considers to be consistent with the pur-
poses of the act establishing the national
recreation area; (2) promote the protec-
tion and development of properties in
keeping with the purposes of that Act by
means of use, acreage, setback, density,
height or other requirements: and (3)
provide that the Secretary recetve notice
of any variance granted under, or any
exception made to, the application of the
zoning ordinance approved by him.

(e) Following promulgation of
$£§202.11-282.13 in final form, the Sec-
retary is required to approve any zoning
ordinance or any amendment to an ap-
proved zoning ordinance submitted to
him which conforms to the standards
contained in the regulations in effect at
the time of adoption of the ordinance or
amendment,

(f) Any owner of unimproved prop-
erty who proposes to develop his property
for service to the public may submit to
the Secretary a development plan set-
ting forth the manner in which and the
time by which the property Is to be de-
veloped and the use to which it is pro-
posed to be put. If the Secretary de-
termines that the development and the
use of the property conforms to approved

5, 1973




5854

zoning ordinances, and serves the pur-
poses of the National Recreation Area
and that the property 15 not needed for
and rights-of-way for access,

administra-

tion sites, campgrounds,
needed for use by the United States for
discretion Issue

zoning ordinances
thority to acquire the property without
the owner's consent is suspended.

§ 292,12 General
dures.

(a) Approval of zoming ordinances
and development plans. (1) All validly
adopted zoning ordinances and amend-
ments thereto pertaining
and Clair Engle-Lewiston Units may be
submitted by the county of origin to the
Secretary for written approval relative
to their conformance with the applicable
standards of §§ 292.11-292,13. Within 60
days following submission, the county
will be notified of the Secretary’'s ap-
proval or disapproval of the zoning ordl-
nances or amendments thereto. If more
than 60 days are required, the county
will be notified of the expected delay
and of the additional time deemed neces-
sary to reach a decision. The Secretary’s
approval shall remain effective so long
as the zoning ordinances or amendments
thereto remain in effect as approved.

provisions;  proce-

tary for determination as to whether
they conform with approved zoning ordi-
nances and whether the planned use and
development would serve the Act. With-
in 30 days following submission of such
plans the Secretary will approve or dis-
approve the plans or, if more than 30
days are required, will notify the appli-
cant of the expected delay and of the
additional time deemed necessary.

(b) Amendment of ordinances.
Amendments of approved ordinances
may be furnished in advance of their
adoption to the Secretary for written de-
cision as to thelr conformance with ap-
plicable standards of §§ 292.11-202.13.

(¢) Variances or exceptions to appli-
cation of ordinances. (1) The Secretary
shall be given written notice of any vari-
ance granted under, or any exception
made to, the application of a zoning
ordinance or amendment thereto ap-
proved by him.

(2) The County, or private owners of
{mproved property, may submit to the
Becretary proposed variances or excep-
tions to the application of an approved
zoning ordinance or amendment thereto
for written advice as to whether the in-
tended use will make the property sub-
ject to acquisition without the owner's
consent. Within 30 days following his
recelpt of such a request, the Secretary
will advise the interested party or partles
as to his determination. If more than 30
days are required by the Secretary for
such determination, he shall so notify

FEDERAL
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the interested party or parties stating the
additional time required and the reasons
therefore.

(d) Certification of property. Where
tmprovements and land use of improved
property conform with approved ordi-
nances, or with approved variances from
such ordinances, certification that the
Secretary’s authority to acquire the
property without the owner’'s consent is
suspended may be obtained by any party
in iInterest upon request to the Secretary.
Where the development and use of un-
improved property for service to the pub-
lic is approved by the Secretary, certifi-
cation that the authority to acquire the
property without the owner's consent Is
suspended may be issued to the owner.

(e) Efect of noncompliance. Suspen-
sion of the Secretary's authority to ac-
quire any improved property without the
owner's consent will automatically cease
if (1) such property is made the subject
of variance or exception to any applica-
ble zoning ordinance that does not con-
form to the applicable standard in the
Secretary’s regulation, (2) such property
is put to a use which does not conform
to any applicable zoning ordinance, or,
as to property approved by the Secretary
for development, a use which does not
conform to the approved development
plan or (3) the local zoning agency does
not have in force a duly sdopted, valid,
zoning ordinance that is approved by the
Secretary In accordance with the stand-
ards of §§ 202.11-292.13.

(f) Nonconforming commercial or in-
dustrial uses. Any existing commercial or
industrial uses not in conformance with
approved zoning ordinances shall be dis-
continued within 10 years from the date
such ordinances are approved: Provided,
however, That with the approval of the
Secretary such 10-year period may be
extended by the county for a prescribed
period sufficient to allow the owner rea-
sonable additional time to amortize in-
vestments made in the property before
November 8, 1965.

§ 292,13 Swndards.

(a) The standards set forth in
$8202.11-292.13 shall apply to the
Shasta and Clair Engle-Lewiston Units,
which are defined by the boundary de-
scriptions in the notice of the Secretary
of Agriculture of July 12, 1866 (31 FR
9469), and to a strip of land outside the
National Recreation Area on either side
of Federal Aid Secondary Highway Num-
bered 1089, as more fully described in
2(a) of the act establishing the recrea-
tion area (79 Stat. 1296).

(b) New industrial or commercial
uses: new industrial or commercial uses
will be prohibited in any location except
under the following conditions:

(1) The industrial use is such that its
operation, physical structures, or waste
byproducts would not have significant
adverse impacts on surrounding or near-
by outdoor recreation, scenic and esthet-
f¢ values. Industrial uses having an ad-
verse impact include, but are not limited
to, cement production, gravel extraction
operations involving more than one-
fourth acre of surface, smelters, sand,
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gravel and aggregate processing plants,
fabricating plants, pulpmills, and com-
mercial livestock feeder yards.

(2) ) The commercial use is for pur-

ists and the intended land occupancy and
physical structures are such that they
can be harmonized with adjacent land
development and surrounding appear-
ances in accordance with approved plans
and schedules,

(1) This standard provides for pri-
vately owned and operated businesses
whose purposes and physical structures
are in keeping with objectives for use
and maintenance of the area's outdoor
recreation resources. It precludes estab-
lishment of drive-in theaters, zcos, and
similar nonconforming types of commer-

to protect natural scenic qualities and
maintain screening along public travel
routes will include:

(1) Prohibition of new structural im-
provements or visible utility lines within
a strip of land extending back not less
than 150 feet from both sides of the cen-
terline of any publie road or roadway ex-
cept roads within subdivisions or com-
mercial areas. In addition to buildings,
this prohibition pertains to above-ground
power and telephone lines, borrow pits,
gravel, or earth extractlon areas, and

quarries.

(2) Retention of trees and shrubs in
the above-prescribed roadside strips to
the full extent that is compatible with
needs for public safety and road main-
tenance. Wholesale clearing by chemical
or other means for fire control and other
purposes will not be practiced under this
standard.

(d) Protection of shorelines: Provi-
slons to protect scenic qualities and re-
duce potentials for pollution of public
reservoirs will include: Prohibition of
structures within 300 feet horizontal dis-
tance from highwater lines of reservolrs
other than structures the purpose of
which is to service and accommodate
boating or to facilitate plenicking and
swimming: Provided, That exceptions to
this standard may be made upon showing
satisfactory to the Secretary that pro-
posed structures will not confilct with
scenic and antipellution considerations.

(e) Property development: Location
and development of structures will con-
form with the following minimum stand-
(1) Commercial development. ()
Stores, restaurants, garages, service sta-
tions, and comparable business enter-
prises will be situated in centers zoned
for this purpose unless they are operated
as part of a resort or hotel. Commercial
centers will be of sufficient size that ex-
pansion of facilities or service areas 15
not dependent upon use of public land.

(1) Sites outside designated commer-
clal centers will be used for resort de-
velopment contingent upon case by case
concurrence of the responsible county
officials and the Secretary that guch use
is, in all aspects, compatible with the
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purposes for establishing the recreation

area,

(i) Structures for commereial pur-
poses, Inclusive of isolated resorts or
motels, will not exceed two stories height
at front elevation, and will be conven-
tional architecture and will u&lge colors,
nonglare roofing materials, spacing
or layout that harmonizes with forested
settings. Except for slgns, structures de-
signed primarily for purposes of calling
attention to products or service will not
be permitted.

(2) Residential development. (1) Lo-
cations approved for residential develop-
ment will be buffered by distance,
topography, or forest cover from existing
or planned public use areas such as traller
parks, campgrounds, or organization
gltes. Separation will be sufficient to
avold conflicts resulting from intervisi-
bility, nolse, and proximity that is con-
ducive to private property trespass.

(1) Requirements for approval of resi-
dential areas will include: (@) Construc-
tion of access when main access would
otherwise be limited to & road con-
structed by the United States primarily
to service publicly owned recreation de-
velopments; () limitation of residences
to single-family units situated at a den-
sity not exceeding two per acre, but any
lot of less than a half-acre may be used
for residential purposes if, on or before
promulgation of §§ 292.11-282.13, such
lot was in separate

subdivision; (¢) use of set-backs, imita-
tlons to natural terrain, neutral exterior
colors, nonglare roofing materials, and
limitations of bullding heights fully ade-
quate to harmonize housing development
with the objective of the National Rec-
reation Area as set forth in the act.

(3) Signs and signing. Only those
signs may be permitted which (1) do not
exceed 1 square foot in area for any resi-
dential use; (1) do not exceed 40 square
feet In area, 8 feet in length, and 15 feet
maximum height from ground for any
other use, Including advertisement of
the sale or rental of property; and (1D
which are not flluminated by any neon or
fiashing device. Commercial signs may
be placed only on the property on which
the advertised use occurs, or on the
property which is advertised for sale
or rental. Signs shall be subdued in ap-
pearance, in design and
color with the surroundings and shall
not be attached to any tree or shrub.
Nonconforming signs may continue for
& period not to exceed 2 years from the
date & zoning ordinance containing
these lfmitations is adopted.

Subpart C—Sawtooth National Recreation
Area—Private Lands

§5292.14-292.16 [Rescrved]
Subpart D—Sawtooth National Recreation
Area—Federal Lands

§5292.17-292.19 [Reserved]

PART 293—WILDERNESS—PRIMITIVE
AREAS

8ec,
2031

Definttso
2032 oy

Objectives,
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Sec.

2033 Control of uses.

2084 Maintenance of records.

2035 Establishment, modification, or elim-
ination.

2036 Commerolal enterprises, roads, motor
vehicles, motorized equipment,
motorboata, alreraft, alroraft land-
Ing facilities, alrdrops, structures,
and cutting of trees.

2037 Grasing of livestock.

2938 Permanent structures and commer-
cial services,

2039 Polsons and herbioides.

203.10 Jurisdiction over wildiife and fish.

203.11 Water rights.

203.12 Access to surrounded State and pri-
vate lands.

20318 Access to valld mining claims or
valld occupancies,

203.14 Mining, mineral leases, and mineral
pormits,

203.15 Prospecting for minerals and other
resources,

203.16 Special provislons governing the
Boundary Waters Cance Area, Su-
perior National Forest,

203.17 National Forest Primitive Areas,

AUTHORITY: SBec. 1, 30 Stat. 35, as amend-
ed, 62 Stat, 100, sec. 1, 33 Stat, 628; 16 U.S.C.
651, 472, unless otherwise noted,

§293.1 Definition.

National Forest Wilderness shall con-
sist of those units of the National Wil-
derness Preservation System which at
least 30 days before the Wilderness Act
of September 3, 1064, were designated as
Wilderness and Wild under Secretary of
Agriculture’s Regulations U-1 and U-2
(§§ 251.20, 251.21), the Boundary Waters
Canoe Area as designated under Regu-
lation U-3 (§294.1), and such other
areas of the Natlonal Forests as may later
be added to the System by act of Con-
gress. Sections 293.1 to 293,15 apply to
all National Forest units now or here-
after in the National Wilderness Preser-

Forest, except as that area is subject to
§ 293.16.

§ 293.2 Objectives.

Except as otherwise provided in the
regulations in this part, National Forest
Wilderness shall be so administered as to
meet the public purposes of recreational,
scenie, sclentific, educational, conserva-
tion, and historical uses; and it shall also
be administered for such other purposes
for which it may have been established
in such a manner as to preserve and pro-
tect its wilderness character, In carry-
ing out such purposes, National Forest
Wilderness resources shall be managed
to promote, perpetusate, and, where nec-
essary, restore the wilderness character
of the land and its specific values of soli-
tude, physical and mental challenge, sci-
entific study, inspiration, and primitive
recreation. Tothatend:

(a) Natural ecological succession will
be allowed to operate freely to the extent
feasible.

(b) Wilderness will be made available
for human use to the optimum extent
consistent with the maintenance of prim-
ftive conditions.

{¢) In resolving conflicts in resource
use, wilderness values will be dominant
to the extent not limited by the Wilder-
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ness Act, subsequent establishing legisla-~
tion, or the regulations in this part.

§293.3 Control of uses.

To the extent not limited by the Wil-
derness Act, subsequent legisiation estab-
lishing a particular unit, or the regula-
tions in this part, the Chief, Forest
Service, may prescribe measures neces-
sary to control fire, insects, and disease
and measures which may be used in
emergencies Involving the health and
safety of persons or damage to property
and may require permits for, or other-
wise limit or regulate, any use of Na-
tional Forest land, including, but not
limited to, camping, campfires, and graz-
ing of recreation lvestock.

§ 293.4 Maintenance of records.

The Chlef, Forest Service, in accord-
ance with section 3(a) (2) of the Wilder-
ness Act, shall establish uniform pro-
cedures and standards for the mainte-
nance and avallability to the public of
records pertaining to National Forest
Wilderness, including maps and legal
descriptions; coples of regulations gov-
erning Wilderness; and coples of public
notices and reports submitted to Con-
gress regarding pending additions, elimi-
nations, or modifications. Coples of
such information pertaining to National
Forest Wilderness within their respec-
tive jurisdictions shall be available to
the public In the appropriate offices of
the Reglonal Foresters, Forest Super-
visors, and Forest Rangers.

§293.5 Establishment, modification, or
elimination.

Natlonal Forest Wilderness will be
established, modified, or ellminated in
accordance with the provisions of sec-
tions 3 (b), (d), and (e) of the Wilder-
ness Act. The Chief, Forest Service,
shall arrange for issuing public notices,
appointing hearing officers, holding pub-
lic hearings, and notifying the Governors
of the States concerned and the gov-
erning board of each county in which
the lands involved are located.

(a) At least 30 days' public notice
shall be given of the proposed saction
and Intent to hold a public hearing.
Public notice shall include publication
in the Feoeral Recisrer and in a news-
pdper of general circulation in the vi-
cinity of the land involved,

(b) Public hearings shall be held at
locations convenient to the area affected.
If the land involved 15 in more than
one State, at least one hearing shall be
held In each State in which a portion
of the land lies,

(e) A record of the public hearing and
the views submitted subsequent to public
notice and prior to the close of the pub-
lic hearing shall be included with any
recommendations to the President and
to the Congress with respect to any such
action,

(d) At least 30 days before the date
of the public hearing, suitable advice
shall be furnished to the Governor of
each State and the governing board of
each county or, in Alaska, the borough
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in which the lands are located, and Fed-
eral departments and agencles con-
cerned; and such officers or Federal
agencies shall be invited to submit their
views on the proposed action at the
hearing or in writing by not later than
30 days following the date of the hear-
ing. Any views submitted in response
to such advice with respect to any pro-
posed Wilderness action shall be Included
with any recommendations to the Presi-
dent and to the Congress with respect
to any such action,

£293.6 Commercial enterprises, roads,
motor vehicles, motorized equip-
ment, motorboats, aircraft, aircraft
Ianding facilities, airdrops, struc.
tures, and cutting of irees.

Except as provided in the Wilderness
Act, subsequent legislation establishing
a particular Wilderness unit, or §§ 204.2
(b), 294.2(c), and 294.2(e), paragraphs
(¢) and (d) of this section, and §§ 293.7,
203.8, and 293.12 through 293.16, inclu-
sive, and subject to existing rights, there
shall be in National Forest Wilderness no
commercial enterprises; no temporary or
permanent roads; no aircraft landing
strips; no heliports or hellspots, no use
of motor vehicles, motorized equipment,
motorboats, or other forms of mechani-
cal transport; no landing of aircraft; no
dropping of materials, supplies, or per-
sons from aircraft; no structures or in-
stallations; and no cutting of trees for
nonwllderness purposes.

(a) “Mechanical transport,” as herein
used, shall include any contrivance which
travels over ground, snow, or water on
wheels, tracks, skids, or by floatation and
is propelled by a nonliving power source
contained or carried on or within the
device.

(b) “Motorized equipment,” as herein
used, shall include any machine acti-
vated by a nonliving power source, except
that small battery-powered, hand-
carrled devices such as flashlights,
shavers, and Gelger counters are not
classed as motorized equipment.

(¢c) The Chief, Forest Service, may
authorize occupancy and use of National
Forest land by officers, employees, agen-
cles, or agents of the Federal, State, and
county governments to carry out the pur-
poses of the Wilderness Act and will pre~
scribe conditions under which motorized
equipment, mechanical transport, alir-
craft, aircraft landing strips, heliports,
helispots, installations, or structures may
be used, transported, or installed by the
Forest Service and its agents and by
other Federal, State, or county agencles
or thelr agents, to meet the minimum re-
quirements for authorized activities to
protect and administer the Wilderness
and its resources. The Chief may also
prescribe the conditions under which
such equipment, transport, airoraft, in-
stallations, or structures may be used in
emergencies involving the health and
safety of persons, damage to property,
or other purposes.

(d) The Chief, Forest Bervice, may
permit, subject to such restrictions as he
deems desirable, the landing of aircraft
and the use of motorboats at places
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within any Wilderness where these uses
were established prior to the date the
Wilderness was designated by Congress
as & unit of the National Wilderness
Preservation System. The Chief may
also permit the maintenance of aireraft
landing strips, heliports, or helispots
which existed when the Wilderness was
designated by Congress as & unit of the
mdonal Wilderness Preservation Sys-

§ 293.7 Grazing of livestock.

(a) The grazing of lvestock, where
such use was established before the date
of legislation which includes an area in
the National Wilderness Preservation
System, shall be permitted to continue
under the general regulations covering
grazing of Uvestock on the National
Forests and in accordance with special
provisions covering grazing use in units
of National Forest Wilderness which the
Chief of the Forest Service may pre-
scribe for general application in such
units or may arrange to have prescribed
for individual units.

(b) The Chief, Forest Service, may
permit, subject to such conditions as he
deems necessary, the maintenance, re-
construction, or relocation of those live-
stock management improvements and
structures which existed within a Wilder-

tem. Additional improvements or struc-
tures may be built when necessary to
protect wilderness values,

§293.8 Permanent structures and com-
m services.

organization camps, hunting and fishing
lodges, electronic installations, and sim-
&u structures and uses are prohibited

Chief,
temporary structures and commercial
services within National Forest Wilder-
ness to the extent necessary for realizing
the recreational or other wilderness pur-
poses, which may include, but are not
limited to, the public services generally
offered by packers, outfitters, and guldes.

§ 293.9 Poisons and herbicides,

Polsons or herbicides will not be used
to control wildlife, fish, insects, or plants
within any Wilderness except by or under
the direct supervision of the Forest Serv-
fce or other agency designated by the
Chief, Forest Service: however, the per-
sonal use of household-type insecticides
by visitors to provide for health and
sanitation is specifically excepted from
this prohibition.

§ 2‘)3‘}]0 Jurisdiction over wildlife and

Nothing in the regulations in this part
shall be construed as affecting the juris-
diction or responsibility of the several
States with respect to wildlife and fish in
the National Forests.

§293.11 Water rights.

Nothing In the regulations in this part
constitutes an expressed or implied claim
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or denial on the part of the Department
of Agriculture as to exemption from
State water laws.,

§293.12 Access 10 surrounded State and
private lands.

States or persons, and thelr successors
in interest, who own land completely
surrounded by National Forest Wilder.
ness shall be given such rights as may
be necessary to assure adequate access
to that land. “Adequate access"” s de-
fined as the combination of routes and
modes of travel which will, as determined
by the Forest Service, cause the least
lasting impact on the primitive character
of the land and at the same time will
serve the reasonable purposes for which
the State and private land is held or used,
Access by routes or modes of travel not
avallable to the general public under
the regulations in this part shall be
given by written authorization issued
by the Forest Service. The authoriza«
tion will prescribe the means and the
routes of travel to and from the privately
owned or State-owned land which con-
stitute adequate access and the condi.
tions reasonably necessary to preserve
the National Forest Wilderness.

§ 293.13  Access to valid mining claims
or valid occupancies.

Persons with valld mining claims or
other valid occupancies wholly within
National Forest Wilderness shall be per-
mitted access to such surrounded clalms
or occupancies by means consistent with
the preservation of National Forest Wil-
derness which have been or are being cus-
tomarily used with respect to other such

claims or occupancies surrounded by Na-
tional - Forest Wilderness. The Forest

Service will, when appropriate, issue per-
mits which shall preseribe the routes of
travel to and from the surrounded claims
or occupancies, the mode of travel, and
other conditions reasonably necessary to
preserve the National Forest Wilderness.

£ 293.14 Mining, mineral leases,
mineral permits.

Notwithstanding any other provisions
of the regulations in this pari, the
U.S. mining laws and all laws pertaining
to mineral leasing shall extend to each
National Forest Wilderness for the period
specified in the Wilderness Aot or subse-
quent establishing legislation to the same
extent they were applicable prior to the
date the Wilderness was designated by
Congress as & part of the National Wil-
derness Preservation System.

(a) Whoever hereafter locates a min-
ing claim in National Forest Wilderness
shall within 30 days thereafter flle a
written notice of his Post Office address
and the location of that mining clalm
in the office of the Forest Supervisor or
District Ranger having jurisdiction over
the Natlonal Forest land on which the
claim is located.

(b) Holders of unpatented mining
claims validly established on any Natlon-
al Forest Wilderness prior to inclusion of
such unit in the National Wilderness
Preservation System shall be accorded
the rights provided by the U.S. mining

nnd
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enjoyment

provide for the preservation of its wilder-
ness character; and a performance bond
may be required.

(1) Prior to commencing operation or
development of any mining claim, or to
cutting timber thereon, mining claimants
shall file written notice In the office of

or District

And operating their mining claims, take
thoss reasonable messures, including
:efmlng ponds, necessary for the disposal
terlous materials or substances to prevent
obstruction, pollution, excessive siltation,
or on of the land, streams,
bonds, lakes, or springs, as may be di-
rected by the Forest Service.
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provements no longer needed for mining
purposes and which were installed after

and revegetation by natural means.

(6) On claims validly established after
the date the land was included within
the National Wilderness Preservation
System, claimants shall, as directed by
the Forest Service, take all reasonable
measures to remove improvements no
longer needed for mining purposes and,
by appropriate treatment, restore, as
near as practicable, the original contour
of the surface of the land which was
disturbed and which is no longer needed
in performing location and exploration,
drilling and production, and to revege-
tate and to otherwise prevent or control
accelerated soll erosion.

(¢c) The title to timber on patented
claims valldly established after the land
was Included within the National Wil-
derness Preservation remains in
the United States, subject to a right to
cut and use timber for mining purposes.
80 much of the mature timber may be
cut and used as is needed in the extrac-
tion, remoyal, and beneficlation of the
mineral deposits, if needed timber is not
otherwise reasonably avallable. The
cutting shall comply with the require-
ments for sound principles of forest
management as defined by the National
Forest rules and regulations and set
forth in stipulations issued by the Chief,
Forest Service, which as & minimum in-
corporate the following basic principles
of forest management:

(1) Harvesting operations shall be so
conducted as to minimize soll movement
and damage from water runoff; and

(2) Blash shall be disposed of and
other precautions shall be taken to mini-
mize damage from forest insects, dis-
ease, and fire,

(d) Mineral leases, permits, and H-
censes covering lands within National
Forest Wilderness will contain reason-
able stipulations for the protection of
the wilderness character of the land
conslstent with the use of the land for
purposes for which they are leased, per-
mitted, or licensed. The Chief, Forest
Service, shall specify the conditions to
be included in such stipulations.

(e) Permits shall not be issued for
the removal of mineral materials com-
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monly known as “common varieties"
under the Materials Act of July 31, 1947,
as amended and supplemented (30 US.C.
601-604).

§ 293,15 Prospecting for minerals and
other resources.

The Chief, Forest Service, shall allow

about minerals or other resources in Na-
tional Forest Wilderness except that any
such activity for gathering information
shall be carried on in a manner compat-
ible with the preservation of the wilder-
ness environment, and except, further,
that:

(&) No person shall have any right or
pros-

use or excavation may be nuthoriaed by
a permit issued by the Forest Service.

cluding wilderness values, protection of
the public, and restoration of disturbed
areas, including the posting of perform-
ance bonds.

(d) Prospecting for water resources
and the establishment of new reservoirs,
water-conservation works, power proj-
ects, transmission lines, and other fa-
cilities needed in the public interest and
the subsequent maintenance of such fa-
cilities, all pursuant to section 4(d)(4)
(1) of the Wilderness Act, will be per-
mitted when and as authorized by the
President.

§293.16 Special provisions governing
the Boundary Waters Canoe Area,
Superior National Forest.

Subject to existing private rights, the
lands now owned or hereafter acquired
by the United States within the Bound-
ary Waters Canoe Area of the Superior
National Forest, Minn,, as formerly des-
ignated under Reg. U-3 (§294.1) and
incorporated into the National Wilder-
ness Preservation System under the
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Wilderness Ac’ of September 3, 1964,
shall be administered in accordance with

this regulation for the general purpose
of maintaining, without unnecessary re-
strictions on other uses, including that
of timber, the primitive character of the
Area, particularly in the vicinity of lakes,
streams, and portages.

(a) In the management of the timber
resources of the Boundary Waters Canoe
Area, two zones are established:

(1) An Interior Zone, in which there
will be no commercial harvesting of tim-
ber. The boundaries of this zone are
defined on an official map dated the same
date as that on which this regulation is
promulgated, which map shows the spe-
cific boundaries established January 12,
1965, and the boundaries of the addi-
tional area which is to be progressively
added by the Chief of the Forest Service
mﬁ January 12, 1065, and December

(2) A Portal Zone which will Include
all the Boundary Waters Canoe Area not

Zone under conditions designed to pro-
tect and maintain primitive recreational
values, Timber within 400 feet of the
shorelines of lakes and streams suitable
for boat or canoce travel or any portage
connecting such waters will be specifi-
cally excluded from harvesting, and tim-
ber harvesting operations will be
to avoid unnecessary crossings of por-
tages. Timber sale plans will incor-
porate suitable provisions for prompt
and appropriate cover restoration.

(b) Except as provided in the Wilder-
ness Act, in this section and in §§ 294.2
(b)), (c) and (e), and subject to existing

ized equipment, or motorboats, no land-
ing of aircraft, and no other form of
mechanical transport.

(1) All uses that require the erection

purposes,
which may include the public services
generally offered by outfitters and guides.

(2) In the Portal Zone temporary
roads and the use of motorized equip-
ment and mechanical transport for the
suthorized travel and removal of forest
products will be permitted in accordance
with special conditions established by
the Chilef, Forest Service; but such
use of the roads for other purposes is
prohibited.

(3) The overland transportation of
any watercraft by mechanical means, in-
cluding the use of wheels, rollers, or other
devices, is prohibited except that me-
chanical transport and necessary attend-
ant facilities may be permitted, in
accordance with special conditions es-
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tablished by the Chief, Forest Service,
over portage: along the International
Boundary, including the Loon River
Portage, when acquired; Beatty Portage
and Prairie Portage; the other major
portages into Basswood Lake; namely,
Four Mille and Fall-Newton-Pipestone
Bay Portages; and the Vermilion-Trout
Lake Portage. Mechanical transport
over Four Mille and Fall-Newton-Pipe-
stone Bay Portages may be suspended,
modified, or revoked upon acquisition by
the United States of all lands on Bass-
wood Lake, and the expiration of rights
reserved in connection with the acquisi-
tion of such lands.

(4) No motor or other mechanical de-
vice capable of propelling & watercraft
through water shall be transported by
any means across National Forest land
except over routes designated by the
Chief, Forest Service, who shall cause a
list and a map of all routes s0 designated,
and any special conditions governing
their use, to be maintained for public
reference in the offices of the Regional
Forester, the Forest Supervisor, and the
Forest Rangers having jurisdiction.

(5) Except for holders of reserved
rights, no watercraft, motor, mechanical
device, or equipment not used in con-
nection with a current visit may be
stored on or moored to National Forest
land and left unattended.

(6) No amphibious craft of any type
and no watercraft designed for or used
g8 floating living quarters shall be
moored to, used on, or transported over
National Forest land.

Lake Winter Portage, in sec-
The

and notwi
subparagraphs (3) and (5) of this para-
December 31, 1869, use of

tempo:
Lake and Newfound Lake may be per-
mitted, and permits may
the storage of boats and rela
ment in the vicinity this
portage to the extent consistent with the
operating practices of the permittees
prior to the fallure of Prairie Portage
Dam as determined by the Forest Super-
the provi-

-3
g
2i
i
)

(¢) No permanent or semipermanent
camp may be erected or used on National
Forest land except as authorized in con-
nection with a reserved right, or in the
Portal Zone in connection with the har-
vest and removal of timber and other
forest products.

(d) Public use of certain existing im-
provements within and adjacent to the
boundaries of the Boundary Waters
Canoe Area, to wit:

Rosd—sections 8, 9, 10, and 11, T. 81 N, R.
w

|wW.

Road and rallroad—section 8, T, 61 N, R,
8 W.

Road and powerline—section 22, T. 64 N,
R.1W,

is recognized and may continue, subject
to general authority of the Chief, Forest
Service, with respect to roads and pub-
e utility improvements, in accordance
with the general purpose of maintaining
without unnecessary restrictions on other
uses, the primitive character of the Area.

(e) To the extent not Umited by the
Wilderness Act, the Chilef, Forest Serv-
{ce, may prescribe measures necessary to
control fire, insects, and disease; meas-
ures necessary to protect and admin-
{ster the Area; measures which may be
used {n emergencies involving the health
and safety of persons, or damage to prop-
erty; and may require permits for, or
otherwise limit or regulate, and use of
National Forest land, including camping
and campfires, The Chief may author-
{zs occupancy and use of National Forest
1and by officers or agencies of the Federal
Government, the State of Minnesota,
and the Countles of St. Louls, Lake, and
Cook, and will prescribe conditions under
which motorized equipment, mechanical
transport, or structures may be used,
transported, or installed by the Forest
Bervice and its agents and by other Fed-
eral, State, or County agencles, to meet
the minimum requirements for protec-
tion and administration of the Area and
its resources.

(f) Nothing in this regulation shall be
construed as affecting the jurisdiction or
responsibility of the State of Minnesota
with respect to wildlife and fish in the
National Forest.

(g) The State of Minnesota, other
persons, and thelr successors in interest
owning land completely surrounded by
National Forest land shall be given such

necessary to assure
adequate access to that land. Such
rights may be recognized in stipulations
entered into between the Forest Service
and the private owner or State. Such
stipulations may prescribe the means
and the routes of travel to and from the
privately owned or State land which
constitute adequate access and any other
conditions reasonably necessary for the
preservation of the primitive conditions
within the Boundary Waters Canoe Ares.
(78 Stat. 890, 16 US.C. 1181-1136; 74 Stat.
215, 16 U S.C. 528-531; 46 Stat. 1020, 16 US.C.
577-577¢)

§293.17 National Forest Primitive Arcas.

(a) Within those areas of National
Forests classified as “Primitive” on the
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sffective date of the Wilderness Act, Sep-
tember 3, 1064, there shall be no roads
or other provision for motorized trans-
portation, no commercial timber cutting,
and no occupancy under special-use per-
mit for hotels, stores, resorts, summer
homes, organization camps, hunting and
fishing lodges, or similar uses: Provided,
That existing roads over National Forest
Jands reserved from the public domain
and roads necessary for the exercise of
s statutory right of ingress and egress
may be allowed under appropriate con-
ditions determined by the Chief, Forest
Service.

(b) Grazing of domestic livestock, de-
velopment »of water storage projects
which do not involve road construction,
and improvements necessary for the pro-
tection of the National Forests may be
permitted, subject to such restrictions as
the Chief, Forest Service, deems desir-
able. Within Primitive Areas, when the
use is for other than administrative
needs of the Forest Service, use by other
Federal agencies when authorized by the
Chief, and in emergencies, the landing of
aircraft and the use of motorboats are
prohibited on Natfonal Forest land or
water unless such use by aircraft or
motorboats has already become well
established, the use of motor vehicles
Is prohibited, and the use of other motor-
zed equipment is prohibited except as
authorized by the Chief. These restric-
tions are not Intended as lImitations on
statutory rights of ingress and egress or
of prospecting, locating, and developing
mineral resources.

(78 Stat, 890, 16 US.0. 1131-1186; 74 Stat.
215, 16 U.8.C. 628-531)

PART 294-—SPECIAL AREAS

Sec,

2.1 Recreation arcas,

2342 Navigation of alrcraft within afrspace
reservation over certain areas of
Superior National Forest in Minne-
sota.

AurHomITY: Sec. 1, 30 Stat. 35, as amend-
od, 62 Stat, 100, sec. 1, 33 Stat. 628; 16 U.8.C.
051, 472, unless otherwise noted.

§294.1 Reereation areas.

Suftable areas of national forest land,
other than wilderness or wild Aareas,
which should be managed principally
for recreation use may be given special
classification as follows:

‘a) Areas which should be managed
principally for recreation use substan-
Hally in their natural condition and on
Which, in the discretion of the officer
making the classification, certain other
Uses may or may not be permitted may

approved and classified by the Chief
of the Forest Service or by such officers
4 he may designate if the particular
Area is less than 100,000 acres. Areas
of 100,000 acres or more will be ap-
broved and classified by the Secretary of
Agriculture,

(b) Areas which should be managed
for public recreation requiring develop-
ment and substantial improvements may

#iven special classification as public
fecreation areas. Areas in single tracts
of not more than 160 acres may be

FEDERAL

RULES AND REGULATIONS

approved and classified by the Chief of
the Forest Service or by such officers
as he may designate, Areas In excess
of 160 acres will be classified by the
Secretary of Agriculture. Classification
hereunder may include areas used or se-
lected to be used for the development
and maintenance as camp grounds, plc-~
nic grounds, organization camps, resorts,
public service sites (such as for restau-
rants, filling stations, stores, horse and
boat liveries, garages, and similar types
of public service accommodations), bath-
ing beaches, winter sports areas, lodges,
and similar facilitles and appurtenant
structures needed by the public to enjoy
the recreation resources of the national
forests, The boundaries of all areas so
classified shall be clearly marked on the
ground and notices of such classification
shall be posted at conspicuous places
thereon. Areas classified under this
section shall thereby be set apart and
reserved for public recreation use and
such classification shall constitute s
formal closing of the area to any use
or occupancy Inconsistent with the
classification,

§294.2 Navigation of aircraft within air-
space reservation over certain areas
of Superior National Forest in Minne-
sola.

(a) Description of areas. Sections
204.2(b) to 204.2(0), Inclusive, apply to
those areas of land and water in the
Counties of Cook, Lake, and St. Louis,
State of Minnesota, within the ex-
terior boundaries of the Superior Na-
tional Forest, which have heretofore
been designated by the Secretary of
Agriculture as the Superior Roadless
Area, the Little Indian Sioux Roadless
Area, and the Caribou Roadless Area, re~
spectively, and to the airspace over said
areas and below the altitude of 4,000 feet
above sea level. Sald areas are more
particularly described in the Executive
order setting apart sald 88 an
alrspace reservation (E.O, 10092, Dec. 17,
1949; 3 CFR 1949 Supp.). Coples of said
Executive order may be obtained on re-
quest from the Forest Supervisor, Supe-
rior National Forest, Duluth, Minnesota
(herelnafter called “Forest Supervisor”).

(b) Emergency landing and rescue op-
erations. The pllot of any aircraft land-
ing within any of said areas for reasons
of emergency or for conducting rescue
operations, shall inform the Forest Su-
pervisor within seven days after the ter-
mination of the emergency or the com-
pletion of the rescue operation as to the
date, place, and duration of landing, and
the type and registration number of the
alreraft,

(c) Low flights. Any person making a
flight within said airspace reservation
for reasons of safety or for conducting
rescue operations shall inform the For-
est Supervisor within seven days after
the completion of the flight or the rescue
operation as to the date, place, and dura-
tion of flight, and the type and registra-
tion number of the aircraft.

(d) Permits. Permits for the navigation
of aircraft within said alrspace reserva-
tion until January 1, 1952, for the pur-
pose of direct travel to and from private
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lands within any of said areas will be
issued by the Forest Supervisor to the
pllot or owner of such lands whenever it
is shown by the applicant to the satis-
faction of the Forest Supervisor that air
travel was a customary means of ingress
to and egress from such lands prior to
December 17, 1949. No person shall nav-
igate an aircraft within said airspace
reservation except as authorized by such
permit or by the provisions of §§204.2
(b), 204.2(c), and 204.2(e), Upon request
of the Forest Supervisor the reports,
records, and other information as to any
flights made pursuant to such permits
shall be made avallable, Provided, That
no such request shall be made after
October 31, 1957.

(@) Official flights. The provisions of
§§204.2(b), 294.2(c), and 2942(d) will
not apply to flights made for conducting
or assisting in the conduct of official
business of the United States, the State
of Minnesota or of Cook, St. Louis or
Lake County, Minnesota.

(1) Conformity with law. Nothing in
these regulations shall be construed as
permitting the operation of aircraft con-
trary to the provisions of the Civil Aero-
nautics Act of 1038 (52 Stat. 973), as
amended, or any rule, regulation or
order issued thereunder.

PART 295—USE OF OFF-ROAD VEHICLES
[RESERVED]

PARTS 296-299 [RESERVED]
[FR Doc.73-3703 Piled 3-2-73;8:45 am |

Title 46—Shipping
CHAPTER I—COAST GUARD,
DEPARTMENT OF TRANSPORTATION
[CGD 72-148R]
SUBCHAPTER B—MERCHANT MARINE OFFICERS
AND SEAMEN
PART 10—LICENSING OF OFFICERS AND
MOTORBOAT OPERATORS AND REGIS-
TRATION OF STAFF OFFICERS
SUBCHAPTER T—SMALL PASSENGER VESSELS
(UNDER 100 GROSS TONS)
PART 187—LICENSING
Requirements for Original Licenses

The purpose of the regulations in this
document is to relax the visual acuity re-
quirements for an original license as a
deck engineer, or radio officer, or as an
operator licensed under Part 10 or 187
of Title 46, Code of Federal Regulations.
This change also affects the physical re-
quirements for an endorsement as sea-
man because the visual acuity require-
ments for:

(1) An able seaman are the same as
for an original license as a deck officer
(46 CFR 12.05-5(b) ) ;

(2) A qualified member of the engine
department are the same as for an origi-
nal license as an engineer (46 CFR 12.15-
5(b)); and

(3) A tankerman are the same as for
an original license as an engineer, ex-
cept the color vision test is the same as
required for a deck officer (46 CFR
12.20-3(b)),
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These amendments were proposed in
a notice of proposed rule making pub-
lished in the March 1, 1972, issue of the
Feoeral RecrsTer (37 FR 4292) and in
the Marine Safety Council Public Hear-
ing Agenda, dated March 27, 1972. The
proposed amendments were identified as
item 7 in the notice and the agenda. A
supplemental notice of proposed rule
making was published in the December 8,
1972, issue of the Froeran Recister (37
FR 26124) to advise the public that the
relaxation of the visual acuity require-
ments proposed on March 1, 1972, would,
by cross reference, also affect the require-
ments for applicants for endorsements
gs able seaman, qualified member of the
engine department, and tankerman, The
public was given 30 additional days in
which to submit written comments on
the original notice and the supplemental
notice. Interested persons were also given
the opportunity to make oral stdtements
at the public hearing which was held on
March 27, 1972, In Washington, D.C.

Nine written comments were received.
Seven of these comments supported the
proposal, five of which suggested even
further relaxation of the requirements.
One comment opposed the proposal and
suggested that there should be no stand-
ards for corrected vision but a stricter
standard for uncorrected vision. The final
commenter requested additional infor-
mation. No oral comments were made at
the public hearing.

An applicant for an original license
must pass a physical examination that
includes an eye test. Present regulations
provide a visual acuity standard and al-
low & relaxation by the Commandant of
the standard when the circumstances of
the case so warrant. Coast Guard records
indicate that such relaxations have been
granted.

A comparison of the Coast Guard visual
acuity standards with similar standards
of other Government agencies discloses
that in some cases the standards for mer-
chant marine personnel are the most
stringent. Such stringency was consid-
ered necessary because:

(1) After the original merchant marine
license s issued, there is no subsequent
examination for visual acuity; (2) the
license qualifies the holder for service at
sea that is comparable to line duty In the
armed services; and (3) the license au-
thorizes service on smaller vessels where,
especially in bad weather, undue reliance
on eye glasses would be undesirable.
However, in view of the technological
advances made in navigational aids and
the lack of statistics to indicate that poor
vision has materially contributed to any
marine casualty, some relaxation of the
visual acuity requirements is justified.

Seven of the comments received ap-
proved the proposal, five of which pro-
posed that the corrected vision require-
ments in the present regulations be re-
tained. These commenters pointed out
that technical advances in navigational
aids have made the dependence on nore
mal eyesight less important than in the
past. In addition, the commenters agree
that operators and officers have proven
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themselves capable of performing satis-
factorily under the present requirements,

In view of the comments received, the
propostd uncorrected vision requirements
have been adopted but the corrected re-
quirements of the present regulations
have been retained. The present cor-
rected vision requirements are as follows:

Licesion One  Other

oye oye

In consideration of the {oregoing,
Chapter I of Title 46, Code of Federal
Regulations, Is amended as follows:

1. By amending § 10.02-5(e) by revis-
ing subparagraph (5) and the first and
second sentences of subparagraph (3)
to read as follows:

§ 10.02-5 Requirements for original li-
censes.
- - - - L

(e) Physical examination * * *.

(3) For an original license as master,
mate, or pilot, the applicant must have
uncorrected vision of at least 20/100 in
both eyes correctable to at least 20/20 in
one eye and 20/40 in the other, * * *

(5) For an original license as engineer,
the applicant must have uncorrected
vision of at least 20/100 in both eyes cor-
rectable to at least 20/30 in one eye and
20/50 in the other.

2. By revising § 10.13-15(¢) to read as
follows:

§ 10.13-15 Physical examinations for
original licenses.
- - - » »

(¢) For an original license as radio
officer, the applicant must have uncor-
rected vision of at least 20/100 in both
eyes correctable to at least 20/30 in one
eye and 20/50 in the other, An applicant
for an original license who has monocu-
lar vision and has served as a radio
operator on merchant vessels of the
United States with such vision may be
issued a license if:

(1) He complies with the sections of
this part that apply to the rating he
seeks; and

(2) The vision In his remaining eye 1s
at least 20/30 uncorrected.

- - . » -

3. By amending § 10.20-7(a) by revis-
ing the first and second sentences of sub-
paragraph (2) to read as follows:

§ 10.20-7 Physical examination require-
ments,

(n) . s

(2) For an original license as motor-
boat operator, the applicant must have
uncorrected vision of at least 20,100 in
both eyes correctable to at least 20/20 In
one eye and 20/40 in the other. * * *
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4. By amending § 187.10-15 by revis.
ing the first and second sentences of
paragraph (¢) to read as follows:

§ 187.10-15 Physical examination.

» - - . .

(¢) For an original license as opera.
tor the applicant must have uncorrected
vision of at least 20/100 in both eyes
correctable to at least 20/20 in one eye
and 20/40 in the other. * * *

(R.S. 4405, s amended, RS, 4462, RS, 4438,

a8 amended; sec. 3, 70 Stat, 152, sec. 12, 85
Stat. 217, sec. 6(b)(1), 80 Stat, 637 ¥
U.8.0. 375, 416, 224, 390(b), 1461 (e), 48 UBLC,
1655(b) (1); 49 CPR 1.46 (b) and (o) (1))

Efective date. These amendments be-
come effective April 4, 1973,
Dated: February 27, 1973.

C. R. BENDER,
Admiral, U.S. Coast Guard,
Commandant,

[FR Doc.73-4083 Plled 3-2-73;8:45 am|

Title 47—Telecommunication

CHAPTER I—FEDERAL
COMMUNICATIONS COMMISSION

|Docket No. 18651; FOC 73-220]

PART 1—PRACTICE AND PROCEDURE
PART 73—RADIO BROADCAST SERVICES

AM Station Assignment Standards and Re-
lationship Between AM and FM Broad-
cast Services

Report and order. In the matter of
amendment of Part 73 of the Commis-
sion's rules, regarding AM station as-
signment standards and the relationship
between the AM and FM broadcast serv-
ices, Docket No. 18651,

1. This matter concerns the adoption
of new rules to govern the assignment
of standard broadcast, or “AM" faclilities,
both new stations and major changes
in existing facilities. The proceeding was
begun by notice of proposed rule making
and Memorandum Opinion and Order
adopted September 4, 1969, FCC 69-560,
34 FR 14384 (Sept. 13, 1969, 17 RR.
2d 1524. Previously, in July 1968 &
“freeze” had been imposed on the ac-
ceptance of applications for new AM
stations and major changes, pending the
formulation, proposal and adoption o{
rules to govern this service in the future.
Comments and reply comments in re-
sponse o the notice were filed until early
April 1970.

t Report and Order adopted July 18.

FCC 68-739, 33 PR 10343, 13 R.R. 2d 1%
The “freeze” applied to all new and Mok
change applications except change applica-
ttons required by ciroumstances beyond the
applicant's control (eg., inabllity o con-
tinue at Ita present transmitter site) nr(:
plications which are mutually exclusive witd
AM renewnl spplications, applications ne
essary to comply with international -
mitments, and sapplications for Clsss 1§
power Increases where new fnternationsl

agreements make them possible (the .qut'
provision was relaxed somewhat 1:;0.-4;
along with the notioe). The “freese” B

been walved In a few cnses,
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1. CONSIDERATIONS UNDERLYING THE
“FrEeze" AND NOTICE PROPOSAL

2. The 1968 “Ireeze” Report and Order
expressed in substance the following con-
siderations: Since the adoption of new
and somewhat more restrictive rules in
1964 (Docket 15084), applications have
continued to flow in, and, while they do
not present problems of degradation of
existing service through interference
{one of the important objectives of the
Docket 15084 was to adopt rules under
which such degradation would be mini-
mized), stations authorized pursuant to
these rules have been less than success-
ful in improving AM service generally in
two important respects: Reduction of
“unserved area”* and provision of first
local outlets In communities of signifi-
cant size (while a majority of the sta-
tions being authorized as of mid 1968
were first stations, the size of places to
which they were assigned was quite small,
with a median population of 2,850). Also,
since virtually all of the applications re-
cently granted were for daytime-only
facilities, they do nothing to improve
service at night, where the really sub-
stantial unserved area exists. The Re-
port and Order stated that this situa-
tion necessitated a study to determine
whether there is still a significant na-
tional need for new AM stations or for
major changes In existing stations, ex-
cept in underserved areas, whether the
remaining frequency space should be
conserved for developing areas or to
tradicate “unserved area”, whether any
future allocation system should view AM
and FM as a single aural service, and
whether the traditional “demand” basis
of AM assignments is an efficlent use
of spectrum space. Since a continuing
flood of applications would frustrate the
objectives of the forthcoming rule mak-
{‘nc. on these basic questions, the

freeze” was adopted,

3. The September 1969 notice herein
expressed these concepts in more con-
trete form, A quite restrictive rule was
proposed, which would have prohibited
the filing of applications for new sta-
lions unless the proposed operation
Wwould provide a first primary aural serv-
lee to 25 percent of the area or popula-
tion within the proposed primary service
tontour, and, if the application were for
thanged facilities, the area or popula-
ton for which the station provided the
only service would be increased. In deter-
mining the extent of present aural serv-
ice, signals from existing FM stations of
L mv./m. or greater would be taken into

e ———

*The term "“unserved” where used herein
Tieans area or population not recelving AM
Primary service, daytime or nighttime as the
fle may be. The term “white area”, used
inditionally and in the Notice to express
this concept, has been confusing at times,
‘hd__thmrore is not used herein, "unserved

meaning the same thing, We are retain-
Ing the traditional term "gray" to refer to
A8 or population recelving only one pri-
MAry service, sinoce the only other likely ex-

prm'on' “u )
Proctsa. nderserved”, is not sufficlently
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account.” Also, a test of FM channel
availability would be included with re-
spect to applications for new AM sta-
tions or new nighttime facilities (though
not for changes In facilities on the same
frequency) : the AM application would
not be accepted if there is available in
the community an FM channel which
the applicant could use and achieve sub-
stantially the same coverage of unserved
area, This would include unoccupied FM
channels assigned to the community in
the FM Table of Assignments (§ 73.202 of
the rules), unoccupied and available for
use in the community because of assign-
ment at a nearby community (§ 73.203
(b)), the “10-mile” or “15-mile” rule), or
susceptible of assignment in a reasonably
simple rule-making proceeding involv-
ing no other changes in the Table.!

4. It was recognized that these very
restrictive tests would sharply curtail
the flow of applications, and, indeed, this
was one of the express purposes of the
proposal: To prevent the large-scale de-
pletion of the limited AM spectrum space
remaining until a more near optimum
plan for utilizing it can be arrived at, It
was emphasized (notice, para, 29) that
the proposed rules “are not necessarily
those which will govern the acceptance of
applications for new and increased AM
facilities for the indefinite future,” but
their adoption would give the Commis-
sion time to evaluate the over-all picture
of aural development and to stimulate
FM, with a further look at these develop-
ments in a few years. Meantime, we
would authorize only stations clearly de-
signed to improve service substantially,

5. The notice also emphasized certain
other considerations, including the im-
portance of stimulating FM development.
It was stated that FM provides a su-
perior service in a number of ways—=full-
time as opposed to the daytime-only
service contemplated by the great major-
ity of AM applications, usually a wider
and more reliable service than a night-
time AM operation will provide, a8 serv-
ice otherwise technically superior, with
stereo and SCA potential—as well as
being cheaper for the Commission to au-
thorize and, except as compared to Class
IV stations, cheaper for applicants to
design and construct (AM directional
antennas are expensive to design, evalu-
ate, bulld and “prove out”). The notice
also referred to the same consideration
mentioned In the “freeze” Report and
Order as to the relatively small contribu-
tion which current AM grants appear to
be making to the improvement of aural
service generally, nearly all of them rep-

3 The proposed rule itself would not have
included in this criterion service from non-
commercial educational stations, although
comments on this were invited, The 25 per-
cont “unserved area”™ test would relate to day-
time area where the AM application Is for
daytime facilities, elther daytime or night-
time area where the application s for a
new Class IV station, and otherwise to night-
time area,

‘ Thus, the criteria Involving FM actually
were two separate tests: The present exist-
ence of FM service, and the ayailability of
an unoccupied FM channel. Some comment-
gzg parties confused the two, as disoussed

ow.
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resenting daytime facilities with their
inherent limitations, providing first or
second local outlets in many cases but
often only to very small communities
(with most places of substantial size al-
ready having them). It was stated that
while the provision of “first local outlets”
Is still of importance, “in our judgment
it does not warrant, in itself, acceptance
in the near future of applications provid-
ing no other substantial service benefit.”
(Notice, para. 31.) It was also pointed
out that large-scale grant of applica-
tions for daytime-only facilities tends to
preclude use of the channel and adja-
cent channels for full-time operations,
which would bring service generally
much more needed. With respect to in-
creases in nighttime facilities—which
have not up to now been subject to a “25
percent unserved area" test—it was
stated that while these are sought on the
ground that they are needed to cover
expanding urban areas at night, often
this Is an excuse to propose facilities
serving areas well removed from the sta-
tion’s city. (Notice, para. 19.)

6. The Notice also discussed certain
subjects which the Commission hopes to
explore in the course of its evaluation
of the total AM picture, These included:
(1) The possibility of requiring, in AM,
a “preclusion showing”, somewhat simi-
lar to that required with many petitions
for additional FM assignments, show-
ing what uses of the channel and ad-
jacent channels would be precluded by
the proposal, and what other assign-
ment possibilities exist to meet such
future needs and uses; and (2) the pos-
gible formulation of rules designed to
cut down the tremendously burdensome
and expensive work involved in the proc-
essing of AM applications, for example
a rule to the effect that when one appli-
cation providing certain service bene-
fits has been accepted (e.g., one which
would serve unserved area or provide a
first local outlet), no other conflicting
application would be accepted unless it
would provide at least as great bene-
fits. The notice also invited comments on
some alternative approaches in various
respects (notice, para. 33(a) to (e)):
Attaching more Importance to providing
a second service as well as a first; possibly
requiring service to only a smaller per-
centage of “unserved area'; provision
of first or second local outlets as well
as a first or second primary service, ways
of avoiding intentionally inefficient pro-
posals designed to meet the “25 percent”
test simply by serving an unduly limited
area; and possible exclusion of “distant”
signals in determining whether an area
is presently served, on the theory that
service from a distant source, while it
may be technically good, is not equal
to a closer service in being meaningful to
listeners.

II. A Brier HI1sTORY OF AM ALLOCATION
Ruoves

7. Historically, and at present, except
to the extent the “freeze” prevails, AM
applications have been accepted and con-
sidered on a “demand” basis: an appli-
cant chooses and proposes a particular
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community, frequency, power and direc-
tional or nondirectional mode of opera-
tion, and his application is evaluated
on this basis. Assuming he is qualified
in non-technical and his appil-
cation does not involve objectionable in-
terference to other stations or receive
objectionable interference to an extent
prohibited by the rules, it is granted. In
general, no consideration is given to other
possible uses of the channel (or of ad-
jacent channeils) in the area, or to other
possible frequencies, powers or direc-
tional modes which the applicant could
employ and which might represent a
more efficient allocation. This contrasts
sharply with the approach used in as-
signing “commercial” FM and all tele-
vision stations. In these services, channel

ents are listed in Tables of as-
signments (4§ 73.202 for FM and 73.606
for TV), one or more assignments being
listed for these communities throughout
the United States. An applicant must ap-
ply for one of these assignments, either
for a station in the listed community
or for an unlisted community within &
short distance” These assignments have
been made, and must be used, on the
basis of minimum mileage separations
between stations on the same and ad-
jacent channels (e.g., in “Zone I”, the
Northeast, 170 miles co-channel for VHF
TV and 1556 miles for UHF TV, 150 miles
for Class B FM stations and 65 miles for
Class A FM stations). These separations
are based on the assumption that all
stations operate with maximum facili-
ties and, on that assumption and given
interference ratios, are designed to afford
stations a reasonably Jarge interference-
free coverage area, Directional anten-
nas are not used in TV and FM as an
assignment tool, although they are used
by & number of stations to increase sig~
nal strength in certain directions and
avold wasting coverage in others (e.g,
over water), The preengineered tables
of assignments are designed both to pro-
vide for an adequate number of chan-
nels in each community and area, and a
high degree of efficiency of channel
usage.

8. This planned approach has two
great advantages over the “demand”
system: it permits the reservation of
channels to meet anticipated future
needs and developments rather than al-
lowing immediate demand to determine
the disposition of spectrum space; and,
by assuming maximum facilities, it per-
mits stations to increase their facilities
in an orderly fashion even where they
start modestly. In AM, by contrast, sta-
tions are often “squeezed in,” the assign-
ment being made possible only by a
combination of minimum power and,
sometimes, a rather elnborate directional
antenna intended to minimize interfer-
ence to other stations; this presents

* In PM, a Class A channel may be used
at an unlisted community within 10 miles
of the lsted community and a Class B/C
channel at & community within 15 miles; the
distance In television is 15 miles (§{ 73.203(b)
and 73.007(b) ).
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problems when the station later wishes
to increase its facilities. On the other
hand, the AM approach obviously has a
great deal more flexibility, and probably
permits assignments in more places than
are possible under the other system,

9. Changes adopted in 1964 for AM
assignments. Prior to 1964, AM assign-
ments were made on the basis of “nor-
mally protected” contours; an appli-
cant’s proposal would be accepted and
considered even if it involved some “ob-
jectionable interference,” as defined in
the rules, to existing stations, and if that
was the case, a hearing was normally re-
quired in which the service gains and the
interference detriment could be weighed
(§73.24(b) which still applies to appli-
cations which were filed before the
adoption of the new rules). The rules
(§ 73.28(d), adopted in 1954 to replace
and modify the earlier en
standawds) ¢ also provided a test to in-
sure that an operation would either be a
reasonably efficient one or one providing
a significant service benefit: The so-
called “10-percent rule,” to the effect
that a proposal must either provide in-
‘terference-free service to at least 90
percent of the population within its nor-
mally protected contour, or, for night-
time operation, that the station must
either be a first local nighttime AM out-
let or provide a first primary service to
25 percent of the area within its inter-
ference-free contour,

10. Following & “freeze” adopted in
May 1962, the Commission in 1963 pro-
posed tighter rules to govern the consid-
eration of new and increased AM facil-
ities (Docket 15084) . These were adopted
pretty much as proposed, in July 1964.
The chief changes involved were three:
(1) The previous concept of a “normally
protected contour,” which could be in-
vaded by & proposed new or increased
operation if the gain would outwelgh
the loss, was replaced by a strict “go-no-
go'* principle, embodied in § 73.37, mak-
ing the application unacceptable if it
would cause interference to other sta-
tions within their protected contours;
(2) the test as to “interference recefved”
was also made “go-no-go” and tightened
somewhat as compared to the “10-per-
cent rule” mentioned; a proposed station
must not receive any interference within
their protected contours, unless it was
either a first local outlet (in a community
outside an urbanized area, or of 25,000
or more population within an urbanized
area), or would provide a first primary
service to 25 percent of the area within
the interference-free contour, in which
case interference might be received up
to the 1 mv./m. contour; and (3) the 25
percent “unserved area” test was made
an absolute condition to the acceptance
of any application for new nighttime
facilities (a new full-time station or a
daytimer seeking full-time operation),
though not for increases in such
facilities.”

*This rule, also, still applies to applica-
tions on file before adoption of the 1664 rules,

7In 1068 this 25 percent test was modified
to permit acceptance where a first primary
sorvice would be provided to 25 percent of
the area or population to be served.
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11. Probably the chief purpose of the
1964 rules was to prevent the deteriora.
tion of existing service through a series
of grants of applications Involving soms
interference to existing stations, each In
itself small but cumulatively significant,
As noted in the 1968 “freeze” Report and
Order mentioned above, In this respect
the new rules have been successful al-
though in other respects perhaps less so,
The imposition of a *25 percent unserved
area” requirement as an absolute cri-
terion for new nighttime facilities was a
recognition of the fact that any new
nighttime operation is a source of inter-
ference to other cochannel stations over
long distances, even though under the
“R.S.S."” method of computation, apply-
fng the "50 percent exclusion™ rule, it
may not be counted as objectionable in-
terference” Therefore, it was belleved,
rather than tighten the Iinterfercnce-
computation rules to a point where vir-
tually no additional facilities could be
sought, it would be better to leave the
computation rules as they are, and, in-
stead, provide that, to justify the small
incremental interference, a really sub-
stantial benefit be provided by the new
proposal.

12. The “clear channel freezes.” An-
other aspect of recent AM history, re-
ferred to by & number of commenting
parties, is the “freeze” on the 25 I-A
and some other channels, which has ex-
isted in one form or another since 1946.
Section 73.25(a) presently in effect im-
poses a “freeze” to these channels
which have the 25 dominant I-A sta-
tions, plus 12 authorized full-time sta-
tions in the conterminous 48 States (10
II-A statfons plus one at San Diego and
one at Albuquerque), and 57 daytime-
only or limited-time secondary stations,
all authorized before 1946 (there are
also some secondary stations in Alaska,
Hawail, and Puerto Rico on these chap-
nels». Also partially ‘“‘frozen,” in order
to protect future allocation possibili-
ties on the I-A channels, are 26 other
channels adjacent to I-A frequencies’

13. The “II-A” assignments men-
tioned in the last paragraph represent
the one departure, in the AM ficld, from
the “demand” principle. They date from
the clear-channel,decision of 1961 (n
Docket 6741), in which the Commission
“broke down” 13 of the I-A channes
to n limited extent, providing for one
additional full-time assignment on each.
Two of these were existing stations I
San Diego, Calif., and Anchorsgl
Alaska: 11 others were for new Clas
II-A assignments specified in § 73.21 of
the rules, to be used in a specified Staté

#See § 73.182(0) . .

"These frequencien are specified 10
§ 1.569, adopted in 1862 following the cleas-
channel declsion, That section lsts 33 fre-
quencies, within 3 channels of & I-A chane
nol, However, 7 of these have in effect beed
unfrozen now that all of the IT-A asslgs
ments except that on 800 KH/s have beed
authorized. The extent to which tho other
26 channels are “frozen” varles with b
channel; on some the restraint s very small
but on some It is quite large (eg. 630 l‘f -
to protect the “higher power” potential &
both the 640 and 650 kHz I-A gtations).
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or group of States (one in the Plains
States and 10 in the West). All but one
of these, the 890 kHz assignment in
Utah, have now been authorized,

14. It should also be noted that liberal
assignment principles for Alaska were
adopted at the time of the notice herein:
these have apparently worked well and
no comments on the subject were filed
in this proceeding. At the same time as
the notice, the “freeze" was also lifted
to permit the filing of power increase
applications by the few Class IV sta-
tions not now having maximum power;
this is discussed below.

III. CommenTs Fiiep v Tuis
PROCEEDING

15, Some 94 parties filed formal com-
ments herein (counting individually
about a dozen parties joining in certain
comments), There were also some in-
formal letters received. (Commenting
parties are listed in Appendix B
hereto.”) Of the parties filing formally,
nearly all opposed the notice proposal
partly or entirely; the closest to total
support came from Clear Channel
Broadcasting Service (CCBS), a group
of 12 Class I-A licensees, as discussed
below, There was particular opposition
from licensees, engineers, and others, to
the restrictions proposed on modifica-
tlons of existing facilities (or “improve-
ments") ™ Some parties, such as Asso-
tiation on Broadcasting Standards, Inc.
(ABS, a full-time station group) took
the position that the tight restrictions
proposed for new stations are justified,
but not those on increases in facilities.
More than half of the comments dealt
entirely, or largely, with the proposed
restrictions on improvements in facili-
tles, To a large extent, some of these par-
ties' objections have been met by a
subsequent (1970) Commission pro-
nouncement clarifying the type of modi-
fication applications which are consid-
ered “major” and “minor” changes (le.,
applications proposing only changes in
transmitter location, or directional or
nondirectional mode of operation, are
normally considered “minor”): but
their arguments still must be consid-
ered In connection with other types of
modification which are definitely “ma-
Jor”: increases in power, changes in
frequency, and applications by daytime-~
only stations for nighttime facilities ™

¥ The term “improvement” in facilitles
s used herein, as it was by some of the
commenting parties, to include all of tlie
t¥pes of modification mentioned In the text,
both “major* and “minor”: changes {n trans-
mitter gite, directional or nondirectional
mode of operation, power Increases, changes
In frequency, and new nighttime facilities
for daytime stations. Another type of
“change” mentioned by & few parties—
change In station location (community of
license) —falls into  different category, be-
INg In a sense an application for a new
facilities,

' Filed as part of the orlginal document,

" Bee Policy Statement Concerning Stand-
Ard Broadcast Applications for Msjor and
Minor Changes, FCC 70-260, FCC 24, 18 RR.
24 1763 (Apr. 14, 1970).
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We do not attempt herein to discuss all
of the comments individually: the fol-
lowing discussion will indicate the main
lines of argument.

16. Views of industry groups. Six in-
dustry groups flled comments, including
CCBS and ABS (mentioned above), Na-
tional Association of Broadcasters

(NAB), National Association of FM
Broadcasters (NAFMB), Community
Broadcasters Association (a group of

Class IV stations), and the Association
of Federal Communications Consulting
Engineers (AFCCE). As indicated above,
CCBS was the closest of all parties to
supporting the notice proposal entirely.
It favored the proposed restrictions par-
ticularly as to new stations, as avoiding
further overcrowding of the AM band
and encouraging FM, which, now that
FM set circulation is large, should defi-
nitely be included in any “unserved area”
determination and should be relied on
to fill the need for additional stations,
It is also urged that the Commission take
steps to “clear” as many as 40 AM chan-
nels for higher power Class I operations,
or national and regional stations, by re-
allocating stations engaged primarily in
local broadeasting to the FM band.”
CCBS also asserts that the “25 percent”
standard should be tightened to require
that 25 percent of the area and popula-
tion be “unserved.” citing in this connec-
tion the case of some of the ITI-A stations
authorized, which serve large areas but
small populations having no other night-
time primary service. CCBS also opposed
any idea that, in making “unserved area”
determination, distant signals should be
ignored; it asserted that any mileage test
of this sort would be arbitrary and its
Class I members feel obligated to, and
do, render truly meaningful service to
rural areas many miles away from their
locations. CCBS also renews its oft-
made plea for “higher power” for the
I-A stations, at least on an experimental
basis, urging that skywave service is
really the only way to provide good AM
service to the present "unserved areas”
in substantial -amount, and that the
present 50 kw. level is not sufficient to do
50, In view of increasing man-made noise,
interference from Latin American sta-
tions, and the poor selectivity of present
transistor radios.

17. ABS agreed with the notice’s view
as to the desirability of restricting new
facilities to those substantially serving
“unserved area,” saying that in this re-
spect an "“unrestricted demand” system
is not justifiable, since it inevitably leads
to a concentration of stations in and

¥ CCBS cites, In this connection, the views
expressed In the 1964 Report on Radlo
Spectrum  Utllization fssued by the Joint
Technical Advisory Committes (JTAC), to
the effect that In view of the crowded condl-
tion of the AM band in the United States
and elsewhere, it would be In the long-range
public interest to move loesl broadcasting
(as opposed to natlonal and regional) to the
FM band, which is better sulted for it be-
cause it offers superior technical character-
Istics, more consistent coverage, and better
interference protection,
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around large cities where there is a high
level of economic support (often in
“suburban" communities because of the
more or less automatic “307(b)" prefer-
ence which such stations receive despite
the many outside signals available, and
even though such proposals often present
problems as to whether they are really
not for large-city stations in fact if not
in name). Thus, any AM stations to be
permitied from now on should provide
service where it is needed. Thus, it sup-
ported generally, for new stations, the
“25 percent" standard. On the other
hand, ABS vigorously opposed the re-
striction proposed on improvements in
facilities, asserting that this would pre-
vent stations making changes necessary
to adequately serve their rapidly growing
metropolitan areas, and thus Improve
the quality of existing service (this point
is discussed separately below). It is as-
serted that if such restrictions are
adopted, AM broadcasting will sink into
obsolescence. ABS also ralsed certain
specific points: (1) Where existing FM
service is to be considered in relation to
“unserved area,” probably it should be
on the basis of such service to 100 per-
cent of the area instead of 75 percent;
otherwise, some “unserved area” would
still remain; (2) educational FM sta-
tions should be included in this determi-
nation, since they do render service; (3)
including in the FM availability test
“unassigned but assignable” channels
may present serious administrative prob-
lems; "(4) there zhould not be an excep-
tion for proposals competing with re-
newals, since (with other new facilities
not available) this would simply en-
courage such activity and this is par-
ticularly bad since the new applicant
could propose greater facilities whereas
the existing station could not; * (5) any
consideration of “across the board”
power Increases, urged by some other
parties, is much too complex for con-
sideration at this time (involving both
international and domestic problems) :
and (6) any consideration of permitting
assignments which would provide a sec-
ond primary service, or a first or second
local service, should be only on a waiver
basis, or otherwise the whole purpose of
the rule would be thwarted (it is pointed
out that many, probably most, recent and
pending new applications are for a first
or second station in their communities.
It was urged that no such blanket re-
strictions are justifiable and that in-
creases should simply be subject to the
usual “no interference” tests.

18. NAB's comments related entirely
to the proposed restriction on facility
improvements, which, it points out, in
some parts of the country would com-
pletely “frecze” AM stations at their

M This type of argument was urged also by
several other parties, to the effect that with
both other communications media and AM
in other natlons developing rapidly, It is not
appropriate to restrict improvements in US,
AM service.

* A number of existing licensees made ono
or both of these points in their comments,
particularly the second.
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present levels (eg., North Carolina,
where all but a very small part of the
State recelves 1 mv./m. or better FM
service from existing FM stations).
NAFMB," as might be expected, sup-
ported the proposed inclusion of FM in
the determination of what is “unserved
area” and the concept that a new appli-
cant should look first to FM, and in gen-
eral treating that service as an Integral
part of a total aural service. It was as-
serted that both AM and FM are needed
if the Nation is to receive adequate radio
service—AM for its extensive ground-
wave and skywave coverage potential—
and that too many substandard AM op-
erations have been authorized (because
FM has lagged) and this has hurt the
development of FM. In sum, NAFMB
supported the proposal as to new sta-
tions, and urged us to proceed with the
type of reallocation recommended by
JTAC (footnote 12, above), On the Gther
hand, In {ts reply comments it expressed
opposition to the proposed restrictions on
improvements in existing stations, urg-
ing that effective AM service is needed,
to rapidly burgeoning urban areas.
This, it was said, should be looked at
on a case-by-case basis.

19. The AFCCE comments opposed the
{dea of an “unserved area” criterion, or,
indeed, any restriction beyond the over-
lap standards (adopted in 1964) to pre-
vent objectionable interference, which,
it stated, have worked well, It was stated
that channel usage is going to be largely
determined by presently existing sta-
tions in any event, so that no additional
restrictions at this point are warranted.
It was asserted that demand should de-
termine what is possible, and the real
needs for radio service do not really re-
late to “unserved area”” It was also
urged that FM should not be taken into
account, for reasons discussed separately
below: and AFCCE made some specific
suggestions also mentioned below. The
comments of the Community Broadcast-
ers Association related entirely to the 1-
year limitation adopted in 1969 on the
filing of applications by Class IV stations
for power increases (only a few had not
previously applied), urging that such a
deadline should not be set.

20. Other general comments. A number
of other comments generally opposing
the proposal—which is claimed to rep-
resent a near-total “freeze”—were filed,
which advanced among them in various
forms the following views and Ideas
(some of which have been Indicated
above) ™

" The NAFME s composed of FM broad-
castery, some independent and some also
Heengees of companion AM stations,

¥ AFCCE used as an example Ventura
County, Callf,, which has had a tremendous
growth In recent years, with new clties of
Jarge size, but where the avallabllity of AM
fnollities is sharply limited by the numerous
los Angeles stations. It wWas stated that,
while these stations provide It with signals
and thus it is not ‘unserved area™, 1t Is
doubtful that they can do much to meet its
particular needs, since the needs of that city
itself are great enough.

1 The comments chiefly dealt with in these
paugrnphnmthmolucxom.ndwn-
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21. The great need for increased facili-
ties. It 1s urged that there is a tremen-
dous general need to increase facilities
(as noted, some of the arguments on this
score, but not all, have been rendered
moot by the 1970 pronouncement con-
cerning major and minor changes) . This
is said to be true because of: (1) The
great and rapid increase In the size of
urban areas, which make more power
or changed transmitter locations nec-
essary to serve them and which will con-
tinue for a long time; (2) the unsuitabil-
ity or future unavailability of present
transmitter sites, because of the bullding
up of surrounding areas (with reradia-
tion problems), freeway construction or
urban renewal, requiring relocation and,
often, a power increase from the new
location to continue to serve the whole
urban area adequately; (3) increased
manmade noise levels; (4) the need to
correct antiquated directional arrays.
Many parties also urge the need for
nighttime service by daytime-only sta-
tions, which is discussed below in connec-
tion with three particular comments by
such licensees.

22. Nighttime interference levels have
not increased and will not increase if new
nighttime facilities are permitied. One
of the key concepts in' the restrictions
adopted by the Commission in 1964 on
new nighttime suthorizations was that
any new nighttime operation is a source
of additional interference to cochannel
stations, even though—under the *“50
percent exclusion” concept embodied in
§ 73.182(0)—it does not increase the
nighttime limit of any station enough to
be cognizable under the rules as “objec-
tionable interference.” Many parties,
particularly engineering, argued with
this idea. It was asserted that while some
interference is thus added, it is min-
uscule and insignificant. In this con-
nection reference was made to a study
sponsored by the NAB in 1862 (pre-
pared by George Davis), concerning in-
terference levels on certain channels in
1960 as compared to 1940, It was found
in the study that, despite a tremendously
increased number of stations and virtual
elimination of “unserved” and “gray"
daytime area in the Southeast, the night~
time limits of many stations on these
channels had increased little or none,
and in some cases had been reduced as
stations directionalized their nighttime
operations.”

kinson and Robert L. Booth, Esq., communi-
cations attorneys, and the following com-
munications engineering firms: Ralph J.
Bitzer, Jules Cohen and Assoclates, Cohen &
Dipell, Commercial Radio Equipment Co.,
Poter J. Guerckis (John Mullaney & Asso-
elates), Vir James, Jansky and Balley, L. J.
du Treil, Robert L. Jones, George Lohnes
(Lohnes & Culver), E. Harold Munn, Silliman,
Moffatt & Kowalski, Carl Smith, A, Earl Cul-
lum & Assoclates, and J. G. Rountree.

= In the same inquiry, NBC made a study
of the 1941 and 1662 limits of 3 Washington,
D.0., stations, including its own WRC, com-
puted by the 50 percent RSS exclusion meth-
od. It showed two as declining (2.8 to 26
mv./m. and 2.6 to 23 mv./m.) and WRC in-
creasing, 3.6 to 3.6 mv./m. NBC also carried
the analysis of WRC’s limits out on the basis
of 10 percent exclusion and found limits of
43 my./m. In 1941 and 47 mv./m. in 1962,
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Attention was also called to the KWK
(St. Louis) situation, where, when that
license was not renewed and multiple new
applicants competed for the frequency,
the result was a substantial improve-
ment in the service areas of nine cochan-
nel stations, Some of the parties urging
this point claimed that the impression
of Increased nighttime interference is
basically a subjective, psychological one
resulting from two factors: (1) With the
movement to the suburbs, a listener may
well now live outside of his local sta-
tion's interference-free nighttime con-
tour, and thus experience interference,
whereas If he had remained in his ear-
ler in-city location he would find no
more now than formerly: and (2) tun-
ing across the band at night today, the
listener may encounter many fairly new
stations, with high interference limits,
in places on the dial where 30 years ago
there was only silence; but the statlons
which were there then can still be re-
ceived just as well.

23. On this basis, a number of parties
urged not only that no restrictions be
fmposed here on nighttime authoriza-
tions, but that the 225 percent unserved
area” criterion adopted in 1864 for new
nighttime operations be abandoned. It
was claimed that this, not any reluctance
of parties to establish new nighttime fa-
cilities, is the reason why very few such
proposals have been advanced in recent
years; correspondingly, if the restriction
were removed, needed expansion of
nighttime service would result, It was
also asserted that this restriction is un-
desirable in presenting a choice of night-
time local services and sattainment of
competitive equality.

24. Emphasizing “unserved ares” al
the expense of other needs. Many parties
urged that the emphasis on “unserved
area” embodied in the notice is both
useless and wrong, pursuing an impos-
sible objective at the expense of other
needs for increased service. It was urged
that: (1) There simply is not and will not
be economic support in these areas for
stations in any number sufficient to mnkg
a substantial dent in the “unserved area
(day or night); (2) the granting of new
or increased facilities In other parts of
the country, at least daytime, will not
generally have any significant preclu-
sionary effect on later facilities serving
“unserved area” if and when there 15
any demand for them (or, at least, that
this could be handled on a case-by-case
basis by way of & *‘preclusion study™)
(3) the most likely way to serve some of
this “unserved area” is permitting In-
creased facilities for existing stations,
which would also tremendously improve
their coverage of their own urban areas
(4) this emphasis, which includes “'serv-
fce” from distant sources, ignors the tre-
mendous need for and importance of
local service, a key objective of the Com-
mission for many years under sectlop
307(h) of the Communications Act; (5) 15
also ignores the importance of a choice ol
service—at least two, and likely more—
and thus tends to preserve monopoly
and diminish competition, for example
in a number of cities of over 25,000 PoP-
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wiation (outside of urban areas) having
only 1 station; (6) there are other press-
ing needs much more likely of fulfill-
ment, Including that for adequate cov-
erage of burgeoning urban areas and
shifting populations, for local outléts in
“new towns" such as Columbia, Md. (pro-
Jected to have a population of over
100,000 by 1980), outlets for minority
groups, and greater service generally to
fulfill the specialized, localized role of
modern radio.™

26. The sgignificance of FM. While
NAFMB and s few other parties sup-
ported the notice’s treatment of FM,
many parties vigorously opposed it. Their
arguments included the following: (1) It
is essentially immoral to create an “arti-
ficial shortage"” in AM just to stimulate
FM; rather, the people of the area in-
volved, and applicants proposing to serve
them, should have a choice as to which
they wish to use; (2) FM does not need
any stimulation, shown by the great in-
crease in stations between 1962 and 1969
(nearly 60 percent) and the occupancy
of all or nearly all channels in much of
the country including areas around large
cities; (3) FM is still not the equivalent
of AM in ability to serve the publiec, In
view of limited set circulation and par-
ticularly the absence of FM sets in auto-
mobiles during highly important “drive
time"”; (4) terrain problems in rough or
mountainous areas which seriously lmit
FM service range in some cases; (5) the
very limited extent to which FM chan-
nels are in fact avallable, in much of the
country, for a potential applicant to use;
(68) the utter impossibility of establish-
ing a viable FM station in some parts of
the country where its has not developed
at all outside of large centers (e.g.,
Wyoming, with the only stations those in
Casper and Cheyenne, and northern
Maine) ; (7) FM is not cheaper than AM
as the notice claimed, but in fact AM is
less expensive even if it involves a simple
directional array (parties gave various
figures in this connection). It was urged
that—with only 25 percent of assigned
channels vacant as of the end of 1969,
and only 13 percent east of the Missis-
sippl—telling potential applicants to
“look to FM” is largely illusory, and, also,
that any concept of using “unassigned
by assignable” channels in this connec-
tion is an administrative impossibility
and grossly unfair to applicants, in view
of the delays and problems involved in
FM rule making; (8) FM and AM are
and should be treated as complementary,
each being used where it best serves.

26. Whether there is an “AM shortage”,
Mony parties argued with the concept
that there is In fact any shortage of AM
Spectrum space, as the notice indicated.
It was claimed that, in much of the coun-
iry away from urban centers, this is not

—

™It was polnted out that rather recently
(1068) the Commission found the city of
Elizabeth, NJ., to be sufliclently needful of
local seryice, despite the plethorn of New
York City signals, to warrant a local out-

:ttv. a3 compared to & more distant commu-
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true even under present assignment pol-
icles, and it 1s certainly not true in view
of the potential for further assignments
if and when the various clear channel
“freezes” are lifted. For example, it is
sald, the 25 Class I-A channels represent
nearly 25 percent of AM spectrum space,
which could be made available for day-
time, if not full time, stations; and the
same is true of adjacent channels which
are lkewise partially "“frozen” under
§ 1.569, and to some extent other chan-
nels (I-B frequencies) which were un-
frozen earlier only to have the general
1862 “freeze” quickly superimposed on
them. In any event, it was urged, this
reservoir makes it inappropriate to im-
posé a freeze such as that involved in
the notice proposal. Rather, it was sald,
AM 1is really as avallable as FM, if not
more so, and therefore a concept of look-
ing to FM in order to avold depletion of
AM is basically fallacious.

27. The Commission’s role and obliga-
tion. A number of parties claimed that
the notice proposal, and sharp restric-
tions involved, really reflected the Com-
mission’s effort to further "administra-
tive convenience” by simply chocking off
applications. It was asserted that, while
there are problems in AM processing and
determination, they certainly do not
warrant this approach, but, rather, ef-
forts to deal with them as such. Some
suggestions made are set forth below.
It was also claimed (e.g., in the McKenna
and Wilkinson comments) that these are
largely of the Commission’s own making,
and the context of some court decisions
such as Ashbacker and KOA, which have
imposed substantial requirements.® For
example, it was argued that the Com-
mission for a long time made substand-
ard, interference-causing AM grants as
a matter of policy, and existing stations,
realizing this, asserted their KOA hear-
ing rights in every case even where the
interference was minuscule, lest the
grant become a precedent and also be-
cause the Commission's consideration
did not take into account the cumulative
effect of such impingements on a given
existing station. Also, some parties urged
that the assertedly erratic treatment of
AM over the years—“freezes”, thaws,
and then “re-freezes”—created uncer-
tainty and a pent-up demand, which re-
sulted in the filing of numerous applica-
tions involving *“chain reaction” conflicts,
particularly when certain frequencies
were unfrozen. In general, it was urged
that the Commission cannot properly
use these considerations as ground to
support the near-total “freeze” contem-
plated by the notice, but must do the
best it can to improve its procedures and
seek the necessary additional staff to
handle applications which reflect a gen-

= Ashbacker Radlo Corp. v. FCC, 326 US.
327 (1945); FCC v. National Broadcasting
Company (KOA), 3180 U.S. 239 (1943). The
former established the right of co-pending
mutually exciusive applicants to a full hear-
Ing agalnst each other; the latter established
the right of a station, which would recelve
objectionable interference, to a hearing on
that fssue.
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uine demand and therefore, in general,
applications which reflect a genuine de-
mand and therefore, in general a need.
In this connection, two other points were
also urged: (1) While the notice spoke
generally of the proposal as an interim
measure pending further in-depth study,
there was nothing specific as to what
would be studied or when, so that it must
be assumed the near-total freeze would
last indefinitely; (2) some parties ac-
cused the Commission of having in mind,
without saying so, a form of “birth con-
trol”, an idea that a given community
or area simply does not need, or cannot
well support, any more stations than it
now has.

28. “Foreign preemption”., A number
of parties, particularly engineers, urged
that any restrictions on U.S. AM assign-
ments—beyond those necessary to avoid
interference—are undesirable because
foreign nations on the continent are not
bound by such restrictions and will make
use of the frequencies in places near the
border, to the exclusion of any later
United States use, It was also claimed
that when the forelgn use is nighttime,
as it often will be, this means additional
interference to U.S. stations even though
it is not cognizable under the inter-
national R.8.S, rules just as it would not
be domestically. This argument was one
urged for repeal of the “25 percent un-
served area” criterion for new nighttime
assignments adopted in 1964.

29. Use of preclusion studies. One of
the matters mentioned in the notice—
not as part of the present proposal but
for possible ultimate use—was a require-
ment of a “preclusion study”, from
which it could be determined what the
impact from a given application proposal
would be on other possible uses of the
channel and adjacent channels in the
general area, and what other assignment
possibilities remain to meet the needs in
the “preclusion area”, Such a study is
now required in connection with many
petitions for FM rule making,

30. Some parties, eg., Silliman,
Moffat, and Kowalskl, supported this as
a useful and feasible concept; as men-
tioned above, some parties suggested it
as a method of “case by case” evalun-
tion, for example showing whether or
not a proposed use would preclude an
assignment which would serve “un-
served area". On the other hand, at least
one party (Booth) opposed it as un-
workable, in view of the tremendous dif-
ferences which exist in AM propagation
(ground conductivity and frequency)
and the many variables involved in pos-
sible directional operation.

31. The “demand” system. Nany com-
menting parties praised the traditional
“demand” system of AM assignments,
as the basis of the country’s unparalleled
AM system (with its tremendous num-
ber of stations and local outlets), and
urged that it be continued, although per-
haps with some modifications to encour-
age service to “unserved areas”. On the
other hand, others (e.g., McKenna and
Wilkinson) urged that this system be
considerably modified or abandoned, for
example with a table of assignments
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containing initially existing stations,
with additions thereto as a result of rule
making, just as in the FM and TV
service.

32. The concept of “waste”. It was
said by some parties that the whole idea
that AM spectrum is “wasted” by grants
on a “demand” basis is basically wrong,
for one reason because spectrum, while
very much a valuable and scarce national
asset, is not a “wasting” one in the sense
that minerals or petroleum are, It was
asserted that later shifts in station lo-
cation or facilities—either voluntarily or
through Commission “show cause” pro-
ceedings—are always possible. There-
fore, it was said, the “waste” involved
s in not permitting use of the frequen-
cies now,

33. Comments urging the importance
of nmighttime AM service. A number of
parties, many of them licensees of day-
time-only stations, urged the importance
of their being able to obtain nighttime
facilities to better serve their communi-
ties and surrounding areas.® Three
comments illustrate some aspects of
these suggestions and possible ap-
proaches. Sea Broadcasting Corp. is the
licensee of Station WVAB, the only sta-
tion licensed to Virginia Beach, Va., a
city which is one of the four large cities
making up the Norfolk-Portsmouth
Standard Metropolitan Statistical Area
(SMSA), and had a 1970 census popu-
lation of 172,106. WVAB is daytime-only,
and the licensee urged that there is a
great need for a local nighttime facility
to meet the substantial particular needs
of Virginia Beach, including matters
such as elections, weather, and school
closings, local emergencies, discussion of
public issues, and provision of time for
local advertisers and political candidates.
It was asserted that the only full-time
station generally received throughout
this city, WTAR, Norfolk, simply does
not meet these needs because it has 16
major communities to serve and, for ex-
ample, mentioned Virginia Beach mate-
rial only four times In a week of eve-
ning news programs (three of them on
one evening about the same item). It
was claimed that, while Virginia Beach
is part of an SMSA with a larger city,
the Commission should adhere to the
policy applied in Monroeville Broadcast-
ing Co., 12 FCC 2d 359 (1968), where it
recognized the need of Monroeville, Pa.,
for an outlet despite a plethora of pri-
mary service from nearby Pittsburgh
stations, finding that none of the latter
showed “an above average sensitivity to
the needs” of the city of Monroeville. FM
was claimed not to be the answer, at
least as to present needs, in view of the
still much greater circulation and uni-
versaility of AM. The suggestion was
that the Commission adopt a rule to the
effect that when a “major political unit”
of over 50,000 lacks a local AM nighttime

= At least one station whose licensee made
this argument, WPVL, Painesville, Ohlo,
has since applied for and recelved grant of
nighttime facilities,
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service, the “25 percent unserved area”
and other technical rules should not
apply if it is shown that the proposed
facility would not cause interference to
other stations (under the traditional
nighttime standards) and that the pro-
posed station would serve nighttime a
substantial part of the population within
the political unit®

34. Another aspect of such situations Is
presented in the comments filed by Gor-
don A. Rogers, president of Radio KGAR,
the licensee of daytime-only Station
KGAR at Vancouver, Wash. Vancouver,
a city of about 43,000 in southwestern
Washington, in the Portland, Oreg,
SMSA, has two other AM stations as-
signed, one full time (KISN), but, as Mr.
Rogers pointed out, this station is ac-
tually located in Oregon (both studio
and transmitter location) and has been
the subject of Commission action because
of improper identification as a Portland
station (continuation of its operation is
now the subject of a hearing proceeding,
although not chiefly for this reason) . Mr.
Rogers claimed that this station really
is designed to serve Portland and Oregon,
and, in fact, does not serve Vancouver at
all as a local outlet; and, that city and
its county therefore do not have local
nighttime service (no FM channel is as-
signed to Vancouver, nor, in view of its
proximity to Portland, is such an assign-
ment likely). Mr. Rogers vigorously
opposed the notice proposal, as stifling
AM development, instead urging that
daytimers should be permitted to “go
nighttime” if they can meet the tradi-
tional noninterference tests. It was
pointed out that with Station KOIN-FM,
Portland, having a very large 1 mv./m.
coverage area, if FM service is taken into
account as a bar to AM improvement,
this would preclude AM facilities in an
extremely large area in Oregon and
Washington. If this is going to be the
case, it was urged that KOIN should be
required to give its AM facllity to KGAR
and take the present KGAR frequency,
which has less coverage potential but
would still leave KOIN with its wide-
coverage FM and television facilities. It
was urged that no “unserved area’” test
is appropriate in such cases.

35. The comments of Tri-State Broad-
casting Co., licensee of daytime Station
WGTA, Summerville, Ga., present an-
other type of situation. Summerville is
the county seat of Chattooga County,
with populations of about 5,000 and
20,000 respectively, and WGTA is the
only station in the county. No FM chan-
nel is assigned in the city or county, nor,
in all probability, could an assignment
be made. The only nighttime AM service
in the area is from Class I Station WSB,
Atlanta, which puts a 0.5 mv./m. signal,

= Tho latter part of the proposal appar-
ently represents the fact that a nighttime
facility would not include all of Virginis
Beach—which has a very large area—within
its interference-free contour. Sea proposed
that the Commission make this “substan-
tial” determination on a case-by-case basis.
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but not a 2 mv./v. signal into Summer-
ville and thus provides primary service
to the surrounding area but not to the
city itself. Two Chattanooga FM stations
provide predicted 1 mv./m. signals to the
city and area; but it is claimed that these
do not in fact provide adequate service
because of rough terrain (they are re-
spectively 32 and 44 miles distant. There
is no local daily newspaper. Tri-State
urged the great need of this area for
local nighttime service (particularly in
view of the large “three shift” work force
which travels to and from work during
nighttime hours), and, also, and In par-
ticular, the economic impossibility of
bullding a directional array which would
enable it to meet interference protection
requirements at night with the normally
permissable power level of 500 watts (re-
gional channels). It was asserted that
this (including the acquisition of a large
enough site) would cost over $115,000,
which is simply not justifiable in a com-
munity of this size. Therefore, Tri-
State’s basic request {5 for a rule which
would permit it to operate nondirection-
ally with less than the minimum power,
or 100.5 watts, which it could use and not
raise the interference limit of co-channel
stations. So operating, with a 9.73 mv./m,
limit to it (a radius of about 4 miles), it
would provide a primary service to some
8,221 persons, of whom 4,706 now recelve
no nighttime AM primary service and
3,472 receive only one, and would thus
meet the “25 percent unserved area” test
as modified in 1968 to include a 25 per-
cent population criterion. It asked for a
rule which would permit non-directional
operation with sub-minimum power ai
night if the applicant shows that a di-
rectional array necessary to meet protec-
tion requirements with the regular mini-
mum power would be either impossibly
complex or economically unfeasible. It
was urged that this approach would solve
the problem of providing local night-
time service in many U.S. communities,

36. The ‘“‘minority group” problem:
Comments of Dr. Wendell Cox. The com-
ments of Dr, Wendell Cox, D.D.S,, & prin-
cipal in, and general manager of black-
owned full-time AM Station WCHB, Ink-
ster, Mich., and FM Station WCHD, De-
troit, related to the possible acquisition
of broadcasting facilities by “minority
groups”—blacks in his case—pointing out
that while there are some 700 statlons
presenting at least some programming
aimed at the black audience, there are
very few black-owned stations (they in-
clude the stations mentioned, and as-
sertedly only about seven other AM and
fewer other FM stations; but the num-
ber has increased somewhat since these
comments were filed in November 1969).
Dr. Cox urged that rules not be adopted
which would restrict the opportunity for
ethnic and racial minorities to compete
for additional facilities in markets where
they constitute large portions of the pep-
ulation. He asserted that—with the dis-
advantaged position of the black popula-
tion during the period when facilities in
Jarge markets were available, and the
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present impossibility of adding any new
ones in most large cities—steps should be
taken to make more frequencies available
to such groups, rather than adopting fur-
ther restrictions of the type contem-
plated by the notice. It was asserted that,
while “militant” groups have approached
this problem by remewal challenges, it
should not be necessary to take some-
thing away from an existing licensee in
order to achieve a minority voice, if there
are other ways by which such groups can
obtain new facilities. A re-shuffle of fre-
quencies in places such as New York, it
was claimed, could provide an additional
channel which minority groups could
stek.™ Dr. Cox claimed that FM is not a
substitute in this respect; Black taxi
drivers, filling station workers, etc., are
“transitor oriented" and FM sets are less
available to poor black homes. Therefore,
as shown by his experience with the De-
troit FM station, the potential black FM
sudience at this time is small, even if
FM channels were available in large
cities, which they usually are not (and
existing FM licensees, it was asserted, put
prices on their existing FM stations
which make purchase out of the question
even for a fairly successful black group).
Specifically, Dr. Cox opposed the notice
proposal, urged that the Commission
take steps (by re-shuflling channels) to
provide at least one frequency in major
markets where there is now not a black-
owned or controlled station, and stated
that he is not asking that channeis be
available only for black applicants, but
that they be given an opportunity to
compete for them.

37. Suggestions advanced by the par-
ties. Besldes general opposition to the
restrictive aspects of the notice proposal,
anumber of parties advanced affirmative
suggestions which they claim will im-
prove aural broadcast service and the
assignment process. Some of these—in-
tluding the general elimination of the
"25 percent unserved area' requirement
for new nighttime facilities, possible use
of “preclusions studies™ as a basic alloca-
ton tool, the specific suggestions of the
Virginia Beach and Summerville, Ga.,
ipplicants for getting nighttime facili-
ties in their particular situations, and the
suggestons of Dr. Cox concerning a voice
for minority groups—have been men-
tioned. Others are discussed in the next
few paragraphs. Some of these ideas are
tlearly beyond the scope of this proceed-
ing; others could conceivably be adopted
herein but in our view should be the sub-
lect of more exploration if they are to
be considered at all; and still others, such
s those relating to processing and pro-
tedures, do not require rule making,

38, “Across the board” power increase.
The engineering firm of Cohen and Dip-
pel—supported by a number of parties,
Particularly Class IV licensees seeking in-
5rensed nighttime power—proposed an

Across the board” power increase for

™ These comments were accompanied by an
tOgineering statement of E. Harold Munn,
%, 10 the same effect as part of his separate
‘bglueering comments, including data as
o channel spacing and the date of author-
ation of stations in large citfes.
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all classes of stations. The proposal
was that: (1) Class I stations could
increase from 50 to 250 kw, with
I-A stations directionalizing (on the
“broken down"” XI-A channels) to pro-
tect II-A stations; and I-B stations
similarly protecting co-channel I-B sta-
nels to protect the new 1 mv./m. 50 per-
cent contour of co-channel I-B stations
(which is farther out than the present 0.5
mv./m. 50 percent contour). and Class
II-A stations protecting Class I-A
stations on the present 0.5 mv./m. 50 per-
cent basis; (3) regional (Class IIT) sta-
tions to be permitted 25 kw (the Munn
Engineering comments suggested consid-
eration of an increase to 50 kw); and
(4) Class IV stations to go to 500 watts at
night with a 5/8 (0.625) wave length an-
tenna. The latter is designed to reduce
high-angle radiation, the chief source of
interference to other stations within 300
miles. Studies on Class IV situations in
Illinois and Tennessee, said to be typlcal,
showed increases in interference limits of
35 percent and 12 percent, respectively,
but increases in groundwave field inten-
sity of 116 percent and 100 percent, re-
sulting in a considerable net gain in serv-
ice areas. In connection with the Class
I power increase also, it was asserted that
this would result in over-all improve-
ment, improving both groundwave and
skywave coverage despite increased in-
terference. It was recognized that these
changes might involve some adjacent
problems in some cases, and also would
often require modification of interna-
tional agreements. ABS, in reply com-
ments, urged that such changes would be
very complex and should not be under-
taken at the present stage of this pro-
C 5

39. Treatment of I-A and adjacent
channels. A number of engineering, and
other parties, suggested that the Com-
mission take steps to make additional
assignments (daytime if not full-time)
on I-A channels, and wholly, or partly,
lift the “freeze” on use of adjacent chan-
nels presently contained in §1.569. On
the other hand, CCBS, urging the im-
portance of skywave service from undu-
plicated I-A stations, asked that steps be
taken to “clear” a number of additional
channels for wide-coverage operation, by
moving to the FM band stations designed
primarily for local coverage.

40, Use of a table of AM assignments.
Some parties, such as McKenna and Wil-
kinson and Ralph Bitzer, supported the
idea af a Table of Assignments for AM,
which would contain initially only exist-
ing stations, with additional assignments
requiring amendment of the Table
through rule making,

41. Suggestions concerning procedures
and processing. Other suggestions related
to the Commission’s procedures and
methods used in handling and considera-
tion of applications, in an effort to deal
with the problems mentioned in the no-
tice without the Draconian measure of a
near-total “freeze”, These included:

(a) Relying on licensees to check for
interference. The AFPCCE specifically,

and other parties more generally, sug-
gested that the Commission abandon the
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system whereby every AM application is
carefully checked as to interference to
existing stations, and instead, rely on
the existing stations themselves for this,
with the Commission stafl initially only
spot-checking and examining applica-
tions only where international consid-
erations are involyed. The AFCCE'’s sug-
gestion was that a system (using only
clerical personnel and a computer) be
worked out for notifying existing stations
on & monthly basis of all applications for
facilities on their channels or up to 30
KHz removed, with the licensee to have
the burden of objecting if interference to
it would be involved. The licensee would
have 60 days to file objections, with a
complete engineering showing, and if
objection is filed, the applicant and other
parties would have 45 days to reply, The
staff and the Commission would then
consider the matter, If no objection is re-
ceived and the application appears other-
wise in order, it would automatically be
granted.

(b) Filings only by professional en-
gineers. The AFCCE and other engineer-
ing parties urged that applications be re-
quired to be prepared by professional
engineers, as a way of insuring engineer-
ing showings of good quality, accuracy,
and completeness, It was said that this
requirement—under which persons of
“proven ethics and expertise” would be
putting thelir reputations “on the line"—
would go far to cut down the staff and
Commission problems in dealing with
inferior engineering submissions. In this
respect, these parties make the same
arguments urged by the AFCCE in a
pending petition to adopt this require-
ment for all of the Commission's proc-
esses which involve engineering.

(¢) Furnishing an extract of male-
rial in the application. McKenna and
Wilkinson, noting that one of the time-
consuming aspects of application proc-
essing is the preparation of memoranda
setting forth the important facts as to
an application—not only engineering
but finances, ownership, programming,
etc—suggested that applicants be re-
quired to flle with their applications an
extract of key information in these cate-
gories, which would shorten the time in-
volved in presenting items for consider-
ation at higher staff level or by the
Commission.

(d) Increased filing jees. BSilliman,
Moffat, and Kowalski suggested that ap-
plication filing fees might well be raised,
to cover the substantial costs of AM
application processing if it is to be con-
tinued on its traditional basis (as the
parties generally believed it should). In
1970, of course, the Commission ralsed
its fees, for AM and other applications,
substantially compared to what they
were when these comments were filed,
and further increases are currently
under consideration.

(e) Use of computers. A number of
parties suggested that the Commission
should make more use of computers in
AM processing, The Silliman comments
suggested the accumulation of informa-
tion concerning AM stations in a “com-
puter bank,” which would be available
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to the public and also supported, at least
in part, by public users.

42, Suggested broadening of the pro-
ceeding. Some parties, notably E, Harold
Munn, Jr., urged that the scope of the
proceeding should be broadened by a
notice of inquiry and further notice of
propesed rule making, Munn suggested
that such a document might well look
toward the following, in addition to fur-
ther breakdown of the I-A channels al-
ready discussed:

(a) “Show cause" orders to daytime-
only licensees as to why they should not
be required to install nighttime facilities,
in cases where it appears that they feas-
ibly could and particularly where FM
channels are not available;

{b) Steps to meet the needs of minor-
ity groups for increased ownership of
facilities.

(¢) Moving I-A stations out of the
Iarge cities, where they are now tocated,
to smaller places where they could do a
much better job of serving “unserved
area,” replacing them in the large cen-
ters by Class II or III stations.

(d) “Show Cause” orders to full-time
stations which cause high nighttime lim-

- fts to stations in “unserved area’ por-
tions of the country, as to why they
should not be required to improve their
arraws so as to reduce interference to
these stations.

(e) Setting a time limit for resolution
of the Clear Channel proceeding.

43. Other suggestions. Other sugges-
tions made included the formation of &
joint Government-industry committee to
undertake a sweeping evaluation and re-
form of the aural broadcasting assign-
ment structure; that the Commission
urge adoption of “all channel” AM-FM
receiver legislation as really the only ef-
fective way of bringing these two aural
services to parity; and various funda-
mental changes in AM and FM tech-
nical rules (suggested in the Booth
Comments) =

We have not mentioned specifically
herein the longest comments of all, those
filed by Coastal Broadcasting Co,, Inc.,
licensee of WBEA and WBEA-FM, Ells-
worth, Maine. These largely were related
to that party’s pending petition for
breakdown of the Class I-A channel 820
kHz to provide a new Class II-A assign-
ment in Maine, They made the same
point urged by others herein as to the
inndequacy of FM as a substitute for
additional ¥M developemnt in places
such as northern Maine, and of the al-
leged difficulty in getting coverage via
FM e to that which a IT-A sta-
tion could provide.

IV. Tae DistrisurioN of AM axp FM
ServICE AND FAcILITIES IN THE CONTER-
MINGUS 48 Stares

44. For reasons discussed below, rather
than the “rules pending further study”

= These included, in FM, reducing both the
bandwidih (to 100 kHz) and the adjacent-
channel requirements, and, in AM, deleting
the allegedly obsoleto “blanketing” and sec-
ond and third adjacent channel separation
reguirements, and the rules con-
cerning principal-city coverage; and explora-
tion of “slngle sideband™ AM operation,
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contemplated by the Notice herein, we
have decided to adopt instead, rules
which are expected, with minor modifica-
tions, to govern the assignment of new
and increased AM facilities for some time
to come. Therefore, it is appropriate to
examine the picture of aural broadcast
service as it Is today in the United States,
both with respect to reception or the
availability of a usable signal from a
nearby or distant source, and as to trans-
mission, the existence or absence of a
local station, or full-time service or a
choice of local service, in communities,
or nearby communities. It is of course
well settled that under section 307(b) of
the Commumications Act, the Commis-
sion’s mandate to provide for a “fair, ef-
ficient, and equitable distribution of radio
service” includes both of these concepts,
as do the various statements of Commis-
sion allocation principles such as the
Sixth Report and Order (1952) in televi-
sion, and the notice of proposed rule
making in Docket No. 15084 (1963), the
proceeding which led to the 1964 AM
rules. The discussion below relates to the
48 conterminous States; we discuss Iater
herein the situation in Alaska, Hawaii,
Puerto Rico, and the Virgin Islands,
which present different considerations
because of their distance from the rest
of the Nation.

A. AM AND FM RECEPTION AND SERVICE

45. Daytime AM service, With more
than 4,200 stations in the 48 States, all
operating daytime, daytime AM service
in the Nation is extremely widespread,
and—except in the West and certain lim-
ited areas elsewhere—all but very small
areas have at least one daytime primary
service® Daytime “gray” areas, which
receive only one primary service, appear
to be somewhat larger (especially in view
of the extent, discussed below, to which
many counties in the United States have
only one station) ; but even here there is
relatively little absence of a choice of
service. As indicated in paragraph 22,
above, the 1962 NAB-George Davis study
showed that in the Southeast, by 1960,
only 0.6 percent of that region’s area had
no primary service, and only 1.4 percent
of the area was limited to one primarv
service

46. Nighttime primary service. "Un-
served areas”, those without primary
service, are substantially larger at night
because of the high interference levels
which prevail (imiting the service areas
of those stations which operate at night) .
The tool usually used in evaluating this
situation is a map originally prepared
by CCBS in the 1040’s for the Clear
Channel proceeding and updated in Jan-
uary 1862 to reflect 1961 conditions (it
is generally agreed that in overall terms,

= There are extensive “unserved areas™ in
the Plains and Mountain States (and the
interior portions of some of the Pacific
States), and smaller areas farther enst, in-
cluding northern New England, northern
New York, upper Michigan and northern
Minnesota, and possfbly north central
Pennsylvania, In the east and southeast
there are small interstitial unserved areas,
particularly where ground conductivity is
low.
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nighttime “unserved area” has not beeq
significantly changed since). This shows
some 1,726,000 square miles, or over half
of the land area of the conterminous 4§
States, as without nighttime "Type B"
groundwave service.”™ This area in 194
contained some 25,106,000 people™ The
amount of “gray"” area, recelving only one
primary service at night, is also substan.
tial. The unserved area includes a con-
siderable portion of the three Paclfic
Coast States, the bulk of the Mountain
and western portion of the Plains States,
and the bulk of the south and southeast
Virginia and West Virginia, and northern
New England as well as substantial por-
tions of Michigan and Pennsylvania and
parts of most other States. An important
factor in the provision of service, In
overall area terms, is the wide primary
services areas of the Class I ciear chan-
nel stations, such as those at New York,
Chicago, St. Louis, Cincinnati, Des
Moines, Minneapolis, New Orleans, Fort
Worth, and elsewhere.™ One factor re-
inforcing this pattern, as elaborated be-
low, is that the bulk Class II and III
fulltime stations are also located In or
near the large cities of the country (Class
IV stations also operate full time and
are much more widely distributed geo-
graphically, but they have very small
nighttime coverage areas principally be-
cause of the very high interferece levels
which result from the great many co-
channel stations).

47. Skywave (secondary) service from
Class I stations. In order to offset these
limitations on nighttime primary serv-
ice, reliance is placed on the skywave, or
secondary, service rendered at night by
Class I stations (25 I-A and 33 I-B) as-
signed to operate with high power und
afforded a high degree of protection so
that they can provide this service, Sky-
wave service is recognized as somewhat
intermittent and subject to “fading”; but
it is a useful way of providing at least
a modicum of service to the large “un-
served areas.” This service is regarded
as generally useful out to about the sia-
tion's 0.5 mv./m. 50-percent-skywave

T The “Type B” groundwave nighttime
service shown on the COBS .amap is roughly
equivalent to primary service, representing
more sophisticated concepts evolved during
the clear channel proceeding, whose valld~
ity the Commission recognized but whose
complexity was held to make it unsuitable
for ordinary application processing.

® The “unserved area” actually increased
stightly from 1057 to 1061, but the popula-
tion declined siightly, In the portion of the
presunrise proceedings councerning the I-A
channels (Dockets 17562 ot al.), sonw of
the Ciass II opponents of the I-A stations
urged that the decline in population, de-
spite an increase in area and the great wp::'-
Iatfon growth of the United States ges-
erally, meant that this largely rural "«fn;
served area” waa losing population 50 .t.m.
providing 1t with nighttime seryice ‘u
matter of smaller importance. See the rié
port and order In Dockels 17662 et al. 1
FCO 24 705, 715 (1969). e

mOne of the oft-mentloned aspects O
this situation is that the bulk of the night-
time “unserved area® 1§ in the west: .T’“:
the bulk of the “unserved population 13
in the east and southeast.
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contour, which for a nondirectional oper-
ation is 700 to 750 miles from its trans-
mitter. All parts of the United States
recelve skywave service from these Class
I stations, usually from several.

48. FM service. FM service, from more
than 2,200 stations, is likewise wide-
spread in most of the Nation, generally
excepting the arcas mentioned above for
daytime AM service. The FM coverage
map published periodically by the NAB
shows the United States as completely
covered, except for very small areas,
about as far west as the 98th meridian
in the Plains States, and then largely a
coverage void until the Pacific States are
reached, However, this is based on cov-
erage out to a station’s 50 uy./m. con-
tour, which does not always represent
reliable service and is not the basis of
interference protection.® As mentioned
in paragraph 18, above, the NAB intro-
duced a map herein showing almost com-
plete coverage of the State of North Car-
olina by 1 mv./m. signals from existing
North Carolina facilities. However, since
North Carolina is and has long been
4 State of widespread FM development,
this is not necessarily typical of all of the
Nation, The engineering comments pre-
pared by Peter V. Gureckis contained a
similar map of all of the United States
east of the Mississippl (1-mv./m. cov-
erage of all existing stations and assum-
ing use of unoccupied channels) ; it shows
only & small number of “unserved areas”,
of which the only ones of real size are
northern Maine, northern New York,
upper Michigan, central West Virginia
and western Virginia, and southwestern
Florida, Nighttime FM is in general con-
siderably more widespread than AM pri-
mary service, Limited FM set circula-
tion still remains a problem, although
this is Improving except possibly in the
Important auto radio market (see the
notice herein, paragraph 5).

DiscussIon AND DECISION

49. In deciding upon the nature of the
rules to be adopted in this proceeding
pursuant to our proposals herein, and
in the light of the comments filed, we
have explored in depth approaches which
would be “fine-grained”—would take
Into detailed account the actual distri-
bution of aural broadcast service over
the country, and result in rules aimed
8l remedying service deficiencles, if not
o a case-to-case basis, In a manner
approximating it. However it soon ap-
peared that the body of rules necessary
1 mount this kind of attack on the prob-
lem would ‘be formidably complicated,
and their implementation would impose
& heavy administrative burden on the
Commission and on licensees and appli-
cants—all without any firm assurance

—————

" Sectlon 73.316(b) states that a signal as
low as 50 uv,/m. may provide service in rural
reas. However, stations have never been pro-
lected against interference out to this con-
ur; and fn Commission proceedings the 1
mv./m. contour {s usually the signal-inten-
Mty contour considered. Applicants are re-
Quired to show the location o fthe 1 mv./m.

And the 3.16 mv./m. (principal-city signal)
contours,
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that the result, as evidenced by a more
equitable and efficient distribution of
broadcast facilities, would be sufficiently
significant to justify the attendant ef-
fort and expense.

50. Therefore, we have abandoned this
approach, and are adopting compara-
tively simple rules in an attempt to ac-
complish our objective—to control the
expansion of standard broadcast service
in such a manner that, in the future,
grants of new standard broadcast sta-
tions or changes in existing stations will
be limited largely to those situations in
which improvements in the existing
level of aural service are clearly needed,
and cannot readily be achieved by al-
ternative means. In following this course
of action, we are rejecting the sugges-
tions of those parties who urge that
we revert to an unrestricted “demand”
system—that we accept and process any
standard broadecast application which
meets the basic technical standards, and
abandon rules taflored to limit the addi-
tion of new stations to communmities

which we deem to have sufficient aural.

service. These parties tend to argue that
the tremendous number of AM stations
which have been assigned under this
system is a demonstration of the excel-
lence of the system, and that “demand”
can be considered as a true indicator of
the public need for additional broadcast
service. We do not believe that effective-
ness of a system of broadcast allocations
can be measured solely or even primarily
by the fact that it provides an open-
ended avenue for the apparently un-
limited expansfon in the number of sta-
tions. As We have often observed, the
unrestricted operation of such a system
almost inevitably results In an inequi-
table distribution of facilities, with an
undue concentration of stations in the
larger communities. Nor do we believe
that “demand,” as evidenced by the will-
ingness of entrepreneurs to hazard funds
for the establishment or purchase of sta-
tions is a true refliector of the public need
for additional broadecast service. Typi-
cally, any of the largest cities have a
multitude of aural services, and it is diffi-
cult to conceive a substantial public re-
quirement for any greater number, yet
the “demand” remains, as demonstrated
by the prices commanded by standard
broadcast stations which change hands
in those cities. Accordingly, we find no
Justification for jettisoning rules de-
signed to direct the future growth of the
standard broadcast service into areas
where there is Inadequate existing serv-
ice by any reasonable standard.

51. The major rule amendments which
we are adopting are embodied In a new
paragraph, which, together with perti-
nent notes, would be added to present
§ 73.37 of the rules. This paragraph sets
forth requirements bearing on the ac-
ceptability of applications in addition to
the no overlap and noninterference
showings presently required by the rule.
A discussion of the positions advanced by
the parties to this proceeding, and our
reasons for adopting these particular
rules, can be conducted most fruitfully if
we here set forth the new paragraph, and
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examine its provisions and their implica-
tions in the light of the considerations
involved.

52. Section 73.37(e) in addition to a
demonstration of compliance with the
requirements of paragraph (a), and,
where appropriate, paragraphs (b), (¢),
and (d) of this section, an application
for a new standard broadcast station, or
for a major change (see § 1.571a)(1))
in an authorized standard broadcast sta-
tion, as a condition for its acceptance
shall make satisfactory showings as in-
dicated below for the kind of applcation
submitted,

(1) Application for & new daytime sta-
tion, or for a change in the frequency of
an existing daytime station.

(1) That at least 25 percent of the area
or population which would receive inter-
ference-free primary service from the
proposed station does not Yeceive such
service from an authorized standard
broadcast station or receive service from
an authorized FM broadcast station with
a signal strength of 1 mv./m., or greater,
or

(i) That no FM channel is available
for use in the community designated in
the application and that at least 20 per-
cent of the area or population of the
community receives less than two day-
time aural services. For the purpose of
this showing an aural service shall be
deemed to be provided by an interfer-
ence-free groundwave signal from an au-
thorized standard broadcast station of a
strength of 5 mv./m., or greater, or by an
F (50,50) signal from an authorized FM
broadcast station of a strength of 70 dbu
(3.16 mv./m,), or greater,

(2) Application for a new unlimited
time station, for a change in the fre-
quency of an authorized unlimited time
station, or for nighttime facilities by an
authorized daytime station, a satisfac-
tory showing under (i) (except for a
Class IV station), and under either (i)
or (iii):

(1) That objectionable interference at
night will not result to any authorized
station, as determined pursuant to
§ 73.182(0).

(ii) That at least 25 percent of the
area or population which would receive
interference-free primary service at
night from the pro station does not
receive such service from an authorized
standard broadcast station, or service
from an authorized M broadcast sta-
tion with a signal strength of 1 mv./m.,
or greater, or

(1if) That no FM channel {s available
for use In the community designated in
the application, and at least 20 percent
of the area or population of the com-
munity receives less than two nighttime
aural services. For the purpose of this
showing, an aural service shall be
deemed to be provided by an interfer-
ence-free groundwave signal from an
authorized standard broadcast station
with a strength of 5 mv./m., or greater,
or by an F (50,60) signal from an au-
thorized FM broadcast station with a
strength of 70 dbu (3.16 mv./m.), or

greater,
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(3) Application by an authorized sta-
tion (other than a Class IV station)
proposing changes in facilitfes, other
than a change in frequency, must make
n satisfactory showing, where appropri-
ate, under (), and under either (i) or
i,

(i) For a change in nighttime facili-
ties, that the proposed change will not
result in objectionable Interference to
other stations as determined pursuant
to §73.182(0),

(1) For an increase in power, either
daytime or nighttime, that the author-
{zed operation, during the portion of the
broadcast day for which power increase
is sought, includes less than 80 percent
of the area or population of the commu-
nity to which the station is assigned
within its 5 mv./m. groundwave contour
(or within its interference-free ground-
wave contour, if of a higher value), or,

(iii) For an increase in power, that
at least 25 percent of the area or pop-
ulation which, 8s a result of the power
increase, for the first time would receive
interference-free primary service from
the station, is without primary service
from any other standard broadcast
station.

New notes appended to § 7337 define
the circumstances controlling the avail-
ability of an FM channel, and. with re-
spect to the determination of existing
services, stipulate that signals from sta-
tions located more than 50 miles from
the community for which the station is
proposed will not be considered, and that
co-owned FM and standard broadcast
stations shall be considered as providing
a single aural service. A study of the pro-
visions of this paragraph will reveal the
following additional criteria which will
henceforth govern the acceptance of ap-
plications for standard broadcast
slations:

(1) A showing, for a new daytime sta-
tion that 25 percent of the area or pop-
ulation within its proposed service area
is without primary service from any
existing standard broadcast station, or
comparable service from an FM broad-
cast station, and, for. a new unlimited
time station, that this condition exists
during nighttime hours.

(2) An alternative showing that the
community for which the new station is
proposed receives from existing stations a
degree of service which, for the purposes
of this document will be referred to as
“inadequate’—that the community is not
substantially covered by at least two in-
dependent (not commonly owned) aural
(AM or FM) services with field strengths
of a level normally required to be pro-
vided by a station assigned to that com-
munity—and that an FM channel is not
available to the community which might
be utilized to rectify the service inade-
quacy. In the determination of the
adequacy of existing service to the com-
munity for which the application is de-
signed, we have further provided that
signals from distant stations—that Is,
from stations whose transmitters are
located more than 50 miles from the
community—are not to be considered.
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(3) Subject to the overlap and inter-
ference restrictions of § 73.37 we will
accept applications from existing sta-
tions for increased power within the
limits permitted the class of station in-
volved on a showing either that at least
25 percent of the newly served population
or area would receive a first primary
service, or that, with existing facilities,
the station does not adequately cover its
community—inadequate coverage being
presumed if less than 80 percent of the
population or area of the community re-
ceives an interference-free signal of §
mv./m, or greater. For an unlimited
time station, this test is applied sep-
arately nighttime and daytime, and an
application for such a’power increase
based on inadequate community cover-
age is accepted only for the portion of
the broadcast day during which inade-
quate coverage is shown.

53. The Commission has found In
numerous cases that coverage of a com~
munity approximating 90 percent of its
area or population with a signal of re-
quired strength is in substantial com-
pliance with the service requirements of
its rules. The 80-percent figure used
herein as the minimum level for ade-
guate coverage of its community by an
existing station was chosen as a figure
below which service can be deemed
clearly Inadequate, even in the light of
existing Commission policy. For a simi-
lar reason, we have used the complement
of this figure, 20 percent, as the criterion
to be employed by the applicant for a
new station in a demonstration of the
area or population of a community un-
served by existing stations.

54. It will be observed that, in the
provision of aural service, we are treat-
ing FM as a full and viable partner of
AM, in that we both accord existing FM
service equal status with AM in the de-
termination of whether a particular
community is being “adequately™ served,
and, where service can be shown to be in-
adequate, that we point to FM as the
favored means for correcting this
deficiency.

55. We have given {ull consideration to
the arguments filed in opposition to our
proposal to accord a major role to FM
in future endeavors to improve aural
broadcast service, and have concluded
that it Is in the overall public interest
that existing and potential FM service be
relied on to the extent feasible. It is quite
clear that, under the allocation practices
prevailing heretofore, nighttime primary
service from AM broadcast stations has
not improved appreciably in areas where
it Is most needed, and, considering the
nature of the problem, is unilkely to. FM
is virtually the only means by which ad-
mittedly inadequate nighttime primary
service may be improved substantially:
in contrast to daytime stations, which
have constituted the bulk of new stand-
ard broadcast stations authorized in the

recent past, each new FM station pro-
vides & new and significant nighttime
service, The argument has been advanced
that the typical FM station does not pro-
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vide service over an area as extensive a
that usually served during daytime hours
by a standard broadcast station. This is
certainly true If the areas within the re.
spective 1 mv./m. and 0.5 mv./m. pro-
tected service contours of such stations
are compared. However, we belieye that
this advantage of AM, as demonstrated
in this manner, becomes of far less sig-
nificance when service comparisons are
made under actual operating conditions.
At locations where the extent of service
provided by the FM or an AM station
is effectively limited to its protected con-
tour by interference from other stations,
there is usually a plethora of service from
such stations, and wide area coverage by
either station, in all probability, con-
tributes little to the revenues recelved
by the station or service needed by the
public. In less densely populated areas
where stations are fewer in number and
more widely separated, the effective sery-
ice areas of the FM and standard broad-
cast stations may approach compara-
bility, since, as is widely recognized, in
the absence of interference from other
stations, an FM station will provide serv-
fce roughly equivalent in quality to the
05 my./m. service from a standard
brondeast station, out to its 50 uv./m
contour.

56. Whether or not an FM station is
less expensive to install than an AM
station of comparable size (in our notice,
we asserted that this was the case, but
several of the comments asserted this
was not necessarily so, and offered typi-
cal cost data in support of this conten-
tion), the differential one way or an-
other, does not appear so greatl as o
influence our action in this matter. While
it has been urged that there is still an
insufficient number of sets capable of
receiving FM signals in the hands of the
public to make the AM and FM services
fully comparable, we find that this situ-
ation is one that is rather rapidiy being
alleviated. For instance, EIA™ shows for
the year 1971, approximately 59 percent
of all radios, other than those for auto-
mobiles, produced or imported, had FM
capabllity. Admittedly, automobile ra-
dios which include FM constituted only
about 19 percent of such radios produced
or imported ird 1971, but this percentage
has risen from a figure of around 11 per-
cent for the year 1968, Those opposing
the adoption of rules according coequal
status to FM have emphasized that an
extremely important section of the aural
market {s the commuting public, and the
small proportion of cars equipped to re-
celve FM programs present a serious
threat to the economic viability of FM
stations. However, it should be noted thal
the rules which we are adopting gen-
erally favor the growth of stations in the
smaller, and more isolated markets when
existing aural service can be demon-
trated to be less than adequate. In such
markets extensiye commuting to and
from work may be expected to be rela-
tively less important, both as to the
number of persons involved and the
average duration of the trip. It is urged
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that, in such markets, FM has had little
previous acceptance, and, accordingly,
the percentage of FM receivers in the
hands of the general public is consider-
ably lower than the national average.
This seems essentially a “chicken and
egy” proposition. Until FM service is
available to these communities it is prob-
ably futile to expect that listeners will
undertake to provide themselves with
equipment for the reception of FM pro-
grams. The most potent impetus to the
growth of the number of such receivers,
is the existence of satisfactory service
from FM stations. We do not believe, with
the general availability of suitable re-
celvers at reasonable prices, the fact
that, in a particular instance, the radio
sudience has had no incentive to pur-
chase such receivers is reason to refrain
from supplying that incentive. At the
present time, in excess of 2,300 FM sta-
tions are on the air, more than half the
number of AM stations. This FM total,
furthermore, does not include in excess
of 500 non-commercial educational sta-
tions. Taking all of these factors into
consideration, we are convinced that FM
is ready and able to assume its full share
of the burden for improving aural serv-
ice to the American public. Our rules
recognize this fact and assign to FM the
role which it merits.

57, However, the amended rules pro-
vide that the determination of the ade-
quacy of aural service to a community
from existing stations be made without
the inclusion of service which may be
provided by noncommercial educational
stundard broadeast and FM stations. Our
decision on this point has been arrived
at with full recognition of the importance
of the service rendered by such stations.
Nevertheless, we have endeavored to
tallor cur rules so as to make possible
the provision to each community of two
“competing voices.” These “competing
voices” will be sources, not only of two
program services, but, hopefully, will
present two independent viewpoints on
matters of community concern. Over 60
percent of the FM educational stations
In the United States are Class D 10-watt
stations operated by educational institu-
tions, both at the college and secondary
school levels. These stations are operated
primarily for the benefit of the student

, their effective service area is very
limited, and they very often are off the
alr during school vacation periods. Fur-
ther, many of this class of stations serve
primarily as training facilities to teach
students the art and science of broad-
casting, For these reasons, these stations
are not truly voices in the community and
should not be counted as such. Although
other classes of educational FM stations
may actually provide adequate signals to
the communities to which they are li-
censed, they, like the Class D station, are
exémpted from many of the operating
requirements imposed upon commerecial
stations. For example, educational sta-

——
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tions have no minimum hours of opera-
tion; they are not required to provide
thelr community of license with & mini-
mum required field intensity; and they
are not presently required to ascertain
community needs and interests and pro-
vide programing to meet such ascer-
tained needs and interests. With respect
to noncommereial educational AM sta-
tions, thefr numbers are so small—less
than 30 out of more than 4,000 AM sta-
tions—that as & practical matter, we be-
lieve that they should also be excluded
from consideration. Accordingly, for the
purposes herein, we will exclude such
station from consideration in an assess-
ment of existing aural service to the
community. We do this with no intention
of diminishing the value of educational
broadcast service, which, where it exists,
provides a desirable and unique bonus in
available programing.

58. The rules provide that where a
prospective applicant intends to rely on
a demonstration that service to a com-
munity is inadequate, he must also show
that no channel is available for a new
FM station serving the community. A
channel assigned to the community is
considered unavailable if occupied by an
authorized station, whether or not the
station is in actual operation. If the
channel is unoccupied, but applied for
in that community, it is still “available,”
since, whatever applicant finally gains
an authorization on the channel, the sta-
tion will supply service to the community.
A channel is also available if it is un-
occupied, and can be used in the com-
munity pursuant to §73.208(b) of the
FM rules (the 10-15-mile rule).

58, The FM Table is not “saturated” in
the less populated areas, and we had con-
sidered the advisability, where no FM
channel had been assigned to & commu-
nity, or requiring, as a necessary condi-
tion for the acceptance of an application
for an AM station in that community, &
showing that it was not technically fea-
sible to make such an assignment. How-
ever, we have decided that the complica-
tions invelved in such a negative show-
ing are not warranted, and we, accord-
ingly, have determined upon the simpler
formulation.

60. Also, it may be noted, we have not
specified a preclusion showing in the ac-
ceptability criteria—that a station as-
signed to the proposed community will
not preclude a more needed or more effi-
cient assignment elsewhere. This Kind of
showing had been considered as particu-
larly appropriate with respect to daytime
stations, whose proliferation might limit
opportunities for new unlimited time as-
signments, with their greater service po-
tentiality. When we invited comments
concerning the possible adoption of rules
requiring such showings, we indicated we
had rather strong reservations about
their practicability, when considered
with respect to AM allocations, While
one or two of the parties who discussed

this matter believed that preclusion
studies might usefully be required, at
least on a case-to-case basis, others op-
posed their employment under any cir-
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cumstances. Upon further consideration
of all facets of this matter, not only the
many variables which affect AM signal
propagation, but the kinds of decisions,
both economic and engineering, which
must be made concerning the use of di-
rectional antennas, decisions particularly
within the purview of each applicant
proposing such an antenna, we have con-
cluded that such studies, while inevitably
being complicated and costly, would still
be unlikely, in most instances, to provide
definitive “yes” or “no" answers to the
preclusion question. Rather, the require-
ment for such showings would introduce
a new element of uncertainty and com-
plication in our application processing
procedures which we can well do without.

61. As we proposed in our notice in this
proceeding we are requiring a showing
of service to twenty-five percent unserved
area or population as an application ac-
ceptability ecriterion for daytime pro-
posals, and are retaining this require-
ment where nighttime operation is con-
templated, This requirement represents
an effort to channel new AM assignments
to locations where each contributes ma-
terially toward the achievement of the
first of the traditional service priorities—
the provision of service to all of the U.S.
population. While this remains a desir-
able aim, long experience has demon-
strated that it cannot be fully achieved
under a system of broadeasting where
each station must be financially self-
sustaining, and accordingly, must be lo-
cated where population is sufficiently
concentrated to provide the necessary
support. Accordingly, we have offered an
alternative test, applicable to both day-
time and nighttime operation, which re-
flects our aim toward attainment of two
other important prioritfes, the provision
of first and a second locally oriented
service to each community.

62. For present purposes, these priori-
tlc-st are observed In modified form, In
that:

(1) The contributions of two aural
services, AM and FM, are considered to-
gfther in the satisfaction of these priori-
ties.

(2) Existing aural services to a com-
munity, if they are of adequate strength
and are provided by stations not too dis-
tant from the community, are consid-
ered to satisfy these priorities, Tradi-
tionally, the priorities have been applied
with respect to stations which are as-
signed to the community.

63. We have already discussed our
reasons for treating AM and FM as a
single service in this context. Insofar as
the second point is concerned, we have
remarked that while the assignment of
first and second stations to each com-
munity traditionally has beéen an im-
portant allocations objective, that many
communities are very small, and the full
achievement of this objective in the
limited spectrum space available is not
feasible. In recent years, we have placed
considerable emphasis on the obligation
of each station to tailor its programs to
serve the needs of all substantial popula~
tion segments in its service area. Thus,
if a community is served with a 5 mv./m.
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signal from a nearby AM station (or 3.16
mv./m. gignal from an FM station) it
obviously receives a technically adequate
service from that station, and, we believe,
could expect that station to give adequate
attention, in its programs, to the purely
local concerns of the community.

64. In the determination of existing
service to each community, however, we
have provided that service from stations
whose transmitter sites are more than
50 miles from the community be ex-
cluded, on the assumption that stations
at such distances from the community
could not reasonably be expected to de-
vote a substantial part of their broad-
casting time to the particular needs of
the community. The choice of this dis-
tance, of course, has been, to some ex-
tent, arbitrary, but we believe it is a good
compromise. As the distance of a station
from a particular community ingreases,
the likelihood that the station, as a
practical matter, can give a substantial
degree of attention to the specific needs
of the community rapidly lessens. For
instance, a station delivering a 5 mv./m.
signal at a distance of 10 miles has a
service area which is roughly 1/25 of the
service area of a station delivering a
signal of comparable strength at 50
miles. The latter station obviously will
have a very much greater number of
separate communities within its service
area, and would be much less able to con-
centrate on the needs of specific com-
munities in that area, than would a sta-
tion with more restricted service
contours.

85. We were also concerned, in our aim
to provide each community with two
adequate aural services, that these serv-
ices be “competing voices”. Thus, for the
purpose of the existing service determi-
nation, we have treated service rendered
by commonly owned FM and AM stations
as a single service. This is the only kind
of common ownership situation which
will be encountered in this connection,
since in meeting the requirements of
$§73.35 and 73.240 of our rules, com-
monly owned AM stations or commonly
owned FM stations would be so sepa-
rated geographically that under no cir-
cumstances would the 5 mv./m. contours
(of AM stations) or the 70 dbu contours
(of FM stations) encompass the same
areas.

66. While we are adopting rules with
respect to new daytime statlons which
are substantially more restrictive than
the present rules, the rules for night-
time AM service, even though making the
presence of availability of FM service as
a new consideration, have been some-
what liberalized, since we have provided
alternative tests for application ac-
ceptability which are the same as we
have prescribed for daytime applica-
tions—rather than continuing to rely
solely on a showing of proposed service
to unserved area or population. In situa-
tions where FM is not available to a par-
ticular community, we are ready to
accept an application contemplating a
nighttime operation when it is shown
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that the proposed station is necessary to
fnsure that the community receives two
adequate aural services at night, and it
offers protection for other stations which
our rules require. We belleve a new night-
time assignment may be justified under
such circumstances as an exception to &
policy aimed at avoiding an undue
proliferation of such assignments.

67. Some of those commenting hold
that we are unduly concerned with the
effect an existing service of adding new
stations for operation after nightfall,
and dispute our claim that each new as-
signment, regardless of the” degree of
protection offered pursuant to existing
rules, imposes its modicum of interfer-
ence, with some effective limitation to
the service provided by existing stations.
It is suggested that this, in fact, does not
occur—that an older station continues
to provide interference-free service to as
large areas as in former years, but many
of the listeners to this station are now
in suburban areas, more remote from the
station than previously. While they may
find reception unsatisfactory, and ascribe
this condition to a shrinkage in the in-
terference-free service area of the sta-
tion, in reality their poorer reception
results from the fact that they reside at
more distant locations. This opinion is
offered without supporting evidence,
which admittedly could be developed
only by a great many observations of a
number of stations over a long period
of time. Our own observation, offered
similarly without technical support, has
led us to a distinctly contrary conclu-
sion—we believe that regional stations,
in particular, despite computations
made under existing rules which may
demonstrate that limitations remain
unchanged, have suffered o progressive
deterforation In the extent of the areas
over which they can provide interfer-
ence-free service, If this conclusion is
correct, there are at least two causes to
which ‘the effect might be ascribed: (1)
That our methods of predicting inter-
ference do not fully take into account the
cumulative effect of interference from
many sources, and (2) that the dlrec-
tional antennas used by most regional
stations for restricting radiation toward
other co-channel stations do not, in
many cases, limit interference produced
by skywave transmission to a degree
which might be predicted from consider-
ation of the antenna design. At least one
study has been made tending to show
that this can be the case—that direc-
tional antennas designed for a high
degree of suppression of radiation at
angles above the horizontal produce in-
terfering skywave signals substantially
exceeding those which would be predicted
under the Commission’s rules.™ This last

= Suppression Performance of Directionnl
Antenna Systems in the Standard Broadecast
Band—FOC Office of Chlef Engineer—TRR
Report 127. This report analyzes the re-
sults of skywave measurements on direc-
tional arrays made in April 1049, by NARBA
Preparatory Committee IA.
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consideration is particularly important
in considering the addition of new night-
time services to already overcrowded
regional channels, Statlons *shoe-
horned" in under such conditions almost
invariably require the use of directional
antennas designed to radiate very little
energy in varlous directions above the
horizontal plane, so as to provide the
degree of nominal protection for other
stations required by the Commission's
rules, If this protection is not, in fact,
achieved, as it well may not be, the result
is a higher level of interference to these
stations than was anticipated.

68. For these reasons, and because, In
general, such new stations, subject to
interference from many other stations,
have very limited interference-free serv-
ice areas and contribute little to overall
nighttime service, we will continue to
restrict new nighttime assignments to
those cases where they can provide
clearly needed new service and there ls
no available alternative means for pro-
viding this service.

89. Because we recognize the problems
faced by many existing stations in con-
tinuing to serve satisfactorily commu-
nities which, over the years, have
expanded to geographic extent, the
amended rules are framed so as to per-
mit stations able to demonstrate that
their existing community coverage 1s in-
adequate to increase power within the
limits specified by our rules, subject W
compliance with overlap and Interfer-
ence considerations. However, permis-
slble power Increases are selective—an
unlimited time station will be permitted
to increase power only during the por-
tion of the broadcast day when existing
community coverage is shown to be in-
adequate (or it can be shown that 25 per-
cent of the area or population newly
served as a result of the power increase
would receive its first primary servicel.
Of course, power increases permitted on
such a selective basls may result in cases
where some unlimited time stations are
authorized to operate with higher power
at night than during the daytime. While
this result may be at varlance to the
usual situation, in which the station’s
daytime power is equal to or greater than
its nighttime power, there appears Jittle
justification for permitting a power in-
crease during a portion of the broadcast
day for which the applicant is unable to
make & satisfactory showing, pursuant
to the rules, of service benefits resulting
from the increase.

70. We have not adopted any rule pro-
visions, as suggested by some of the
parties, directed specifically toward mak-
ing easier the acquisition of nighttime
facilities by daytime stations. Indirectly,
we believe we have done this, however
by upgrading the requirements for ade-
quate service to each community from
existing stations. Thus, if the licensee of
a daytime station can demonstrate that
no unused FM channel is available to his
community, and that other stations fall
to provide at least two “adequate” night-
time aural services to that community.
he is eligible, if his proposal will meet the
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nighttime protection requirements for
other stations, to apply for full time
operation. However, he would not be per-
mitted to tailor the proposed nighttime
power, as Tri-State requests, to what-
ever level might be necessary to provide
protection, with non-directional opera-
tion, for other stations. An appealing
case might be made for this kind of
operation in an individual instance. How-
ever, the net effect of & rule relaxation
permitting such operation would be a
proliferation of many low cost, but sub-
standard nighttime facilities, generally
providing inadequate service to their
communities; and contributing to a level
of actual (as distinguished from com-
puted) interference far outweighing
the service benefits which they might
provide.

71, As Indicated in our earlier discus-
sion of these matters, proposals for an
across-the-band power increase, and in-
volving changes in the rules governing
the use of the clear channels are beyond
the scope of this proceeding. Any broad-
ening of its coverage to include such
questions could result in an extension of
the “freeze’ on the acceptance of appli-
cations into the distant future, a result
which we belleve is undesired by any of
the parties. We have given full con-
sideration to those suggestions aimed at
mitigating the Commission's workload
in the processing applications for stand-
ard broadcast stations, and may eventu-
ally test the feasibility of certain of the
ideas presented. At the present, since we
are unable to forecast accurately the
degree to which application filings pur-
suant to the amended rules will present
o major problem, we intend to proceed
in this area as described in paragraph 77
of this report and order.

72. A petition for special consideration
of minority groups presents not a re-
quirement for more stations serving the
special interests of these groups (on the
confrary, it is claimed that approxi-
mately 700 stations carry at least some
programing
black audience), but seeks an oppor-
funity for new stations which are black
owned. This need is seen as especially
great in the larger markets, where the
greatest concentrations of minority
groups are found; it is also in these
markets, however, where new facilities
are less likely to be available, both be-
tause the plethora of existing stations
diminishes the possibility of tech-
nically feasible new assignments, and be-
tause the Commission’s policies are gen-
frally aimed toward precluding further
additions to the many broadcast services
&lready provided such cities. It is urged,
however, that, it is only recently that
the blacks' financial and social position
has advanced to a degree that broadcast
station ownership has become possible—
meanwhile, the available assignments in
these population centers have been
Utilized. It is further stated that the
Purchase of existing facilities in these
miarkets by black groups is either not
Possible, or involves prices so monu-
Mentally high as to be prohibitive. Ac-
tordingly, the only practical avenue
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through which black ownership of broad-
cast facilities can be accomplished is
through allocation policles which make
additional assignments possible.

73. Conceding the truth of all of these
allegations, and that the promotion of
minority group ownership of broadcast
facilities is a socially desirable. end, we
are unable to see how this objective may
be furthered effectively in a proceeding,
such as this, and within the framework
of the statutory scheme which circum-
scribes our actions. Obviously, should we
modify and relax all nontechnical rules
which tend to restrict additional assign-
ments, the opportunities in general for
minority controlled applicants to seek
new facilities may be increased, but at
the expense of basic allocation objectives,
and without any real assurance that
these opportunities can or will be ef-
fectively exercised. In any event, the
avallability of new assignment oppor-
tunities in the larger cities, In which the
largest minority groups reside, fs not
controlled by rules such as we now adopt,
but by the basic technical standards. The
petitioner demonstrates this in a study
appended to his filing which shows in
the “top 10" markets, nearly all of the
existing standard broadeast stations
were assigned in these markets prior to
1850, long before the Commission be-
came actively concerned with the undue
concentration of -stations in the larger
population centers, and adopted rules
designed to direct the future growth of
stations to areas where additional service
is more greatly needed. Thus, absent a
revision of the standards which now de-
fine the limits of service and interference,
a revision which is clearly beyond the
ambit of this proceeding, there is no
action the Commission could appropri-
ately take which would further the par-
ticular objectives of the petitioner.

74. The new showings as to the extent
of existing AM and FM service, and the
avallability of FM channels will not be
required in applications for new AM
broadcast facilities in Alaska, which will
continue to be govermed by the more
liberal policies which are presently set
forth in paragraph (5) of Note 2 in
§ 1.571. These policies, which were
adopted on an interim basis at the time
of the freeze, will be made permanent.
Accordingly, the substance of aforemen-
tioned parngraph (5) is being added as a
new paragraph (f) to § 73.37. Moreover,
we have decided to apply these policies
with respect to applications submitted
for new facilities in Puerto Rico, the Vir-
gin Islands, Hawall, Guam, and Ameri-
can Samoa as indicated in paragraph (f).
While the aural broadcast coverage of
Alaska s, of course, inadequate on an
area basis, this limitation is presently
imposed by economic considerations (the
sparseness of population with respect to
the area of the State), rather than by
any scarcity in available standard broad-
cast spectrum space, and the restrictions
which aceordingly are imposed are only
those Intended to limit interstation in-
terference and insure that each new
asslgnment will contribute efficiently to
the Improvement in broadcast service.
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Hawali and Guam are both limited in
geographical extent, and so isolated from
other populated areas that standard
broadcast statlons can be assigned with
only a limited need to consider inter-
ference effects external to the particular
State or territory. We see no need to
apply any more restrictive rules in these
cases than with respect to Alaska. While
the availability of standard broadecast
service in Puerto Rico and the Virgin
Islands is Hlmited primarily by their
proximity to Cuba, where many stations
operate, and to Haiti and the Dominican
Republic, this limitation is not sufficient
to preclude adequate coverage of these
comparatively small islands by standard
broadeast facilities assigned to the com-
munities therein, and we do not feel
Justified in imposing the more restrictive
standards of the new rules to these ter-
ritories. While the distances of these out-
lying States and territories from the
conterminous States vary greatly, all are
sufficiently far away that assignment
policies which place relatively few ob-
stacles In the way of new daytime and
unlimited time standard broadcast as-
signments in these areas can have little
preclusionary effect on assignments in
the conterminous States.

75. Having extracted the useful sub-
stance of Note 2 to §1.571, as above
described, we are deleting this note,
thereby, in effect, lifting the “freeze” on
the filing of certain categories of appli-
cations.

76. When an applicant relies on a
demonstration that the existing aural
service to the community which he serves
or proposes to serve is inadequate as a
basis for the acceptance of his applica-
ton, it should be evident that his appli-
cation, to be eligible for a grant without
hearing, must propose an operation that
itself will provide an adequate service to
the community. As is well known, the
Commission consistently requires that a
new standard broadcast station provide
an interference-free signal of 5 mv,/m.
or greater over the entire community to
which it Is assigned. This longstanding
requirement is presently not stated di-
rectly in the rules, but may be derived
from § 73.188(b) (2), which requires that
the transmitter site for a proposed sta-
tion be so selected that a signal of 5
mv./m. minimum strength will be de-
livered over the most distant residentinl
section of the designated community,
read in connection with the textual ma-
terial of §73.182(f) which makes it
clear that service is considered to be pro-
vided only when the signal is interfer-
ence-free, which, at night, may require
& signal in excess of the 5 mv./m. mini-
mum. Since this requirement bears an
important relationship to the application
of the new rules, we consider it desirable
that it be stated clearly and directly,
and we have included it, together with
the concomitant requirement for a 25
mv./m. signal over business areas of the
community in a new paragraph added to
§73.24, a section of the rules which
specifies the showings which must be
made prerequisite to the authorization
of a new station or an increase in the
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facilities of an existing station. It is
recognized that, in the individual case,
an existing station proposing an increase
in power within the power ceiling im-
posed on the class of station involved, or
because of interference considerations,
may be unable to meet fully the service
requirements discussed above. In such
an instance, if the proposed operation
would provide service to the community
substantially superior to that provided
by the existing operation, and is other-
wise in compliance with the rules, the
Commission will give favorable consid-
eration to a request for waiver of the
community service requirement.

77. During the year following adoption
of the current AM rules in 1864, over
400 major applications were filed, This
total was due in part to pent-up demand
created by the “freeze" period preceding
adoption of the rules. Due to this large
influx and the complex nature of the
studies required under the “go-no go"
system, a large blacklog soon developed.
As the average length of time to dispose
of applications grew, so did the necessity
to amend and up-date them, Conse-
quently, the backlog tended to become
self-perpetuating. Because of a reduc-
tion in personnel available to process AM
applications, the filing of new proposals
in numbers even approaching the total
filed subsequent to the lifting of the last
“freeze” will result inevitably in another
large backlog. Thus steps may be neces-
sary to control the influx of applications.
Considerable thought has been given to
the design of an acceptable method to
accomplish this result. We have con-
cluded, however, that it would be pre-
mature to institute control measures at
the outset, when we are unable to pre-
dict accurately the rate of incoming
applications. Accordingly, at this time,
no restrictions will be placed on the po-
tential number of proposals which may
be filed. If the number submitted, how-
ever, becomes administratively burden-
some, we will give further consideration
to the imposition of control measures,
These measures will probably involve the
declaration of periodic “open” and
“closed” seasons for the filing of applica~
tions. If it becomes necessary to institute
such measures, they will be temporary in
nature, and advance notice will be given,
50 that all parties will have ample time
to complete and submit any applications
which are in preparation.

78. The amendments to the rules, as
discussed herein, are set forth below. The
additional requirements will apply to all
applications filed after the effective date
of these rules.

79. Accordingly, it is ordered. That, ef-
fective April 10, 1973, Part 73 of the rules
and regulations is amended as set forth
below. Authority for this action is found
in sections 4(1) and 303(r) of the Com-
munications Act of 1934, as amended.

80. It is further ordered, That this pro-
ceeding Is terminated.
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(Secs. 4, 303, 48 Stat., as nmended, 1066, 1082;
47 US.C.154,303)

Adopted: February 21, 1973.
Released : February 28, 1973,

FeperAL COMMUNICATIONS
CoMMISSION, ™
Bex F. WarLe,
Secretary.

1. Section 1,671 is amended by redesig-
nating Note 1 as Note and amending the
text, and deleting Note 2 to read as
follows:

§ 1.571 Processing of standard broad-
cast applications.
- . - - »

Nore: No application for broadeast facili-
ties In the conterminous United States
tendered for Ailing after July 13, 1964, will be
accepted for filing unless it complies fully
with the provisions of § 73.24(b) and § 13.87
(s) of this chapter through (d) of this chap-
ter, and no application for broadcast facili-
ties In the conterminous United States
tendered for fillng after July 18, 1968, will be
nocepted for filing unless it complies fully
with the provisions of §73.24(b) of this
chapter and the provisions of §73.37(a)
through (e) of this chapter. No spplication
for new or changed broadcast facilities In the
States of Alasks, and Hawall, the Common-~
wealth of Puerto Rico, and the territories of
the Virgin Islands, Guam, and American Sa-
moa, tendered for filing after July 18, 1968,
will be accepted for filing unless it complies
fully with the provisions of §§ 73.24(b) and
73.37(a) through (f) of this chapter.

2. In § 73.24, paragraph (b) and Note
are amended, present paragraph (§) be-
comes paragraph (k) and a new para-
graph (i) is added to read as follows:

& 73.24 Broadeast facilities, showings re-
quired. :
- - - - »

(b) That a proposed new station (or a
proposed change in the facilities of an
authorized station) complies with the
pertinent requirements of § 73.37 of this
chapter.

Nore: The provislons of §7337 of this
chapter shall not be applicable to new Class
II-A stations or to stations for which appli-
cations were accepted for filing before July
13, 1064. With respect to such stations, the
provisions of § 73.28(d) of this chapter, and
the provisions of Nore 1 of §73.37 of this
chapter shall apply. Special provisions con-
cerning Interferonce from Class II-A 1o sta-
tions of other classes authorized after Octo-
ber 30, 1961, are contained in §73.22(d) of
this chapter and Norx 8 to § 7321 of this
chapter. The level of interference shall be
computed pursuant to §§ 73.182 and 73,186
of this chapter,

[sEaL]

13 Commissioner Robert E. Lee absent;
Commissioner Johnson dissenting and Issu-
Ing & statement, which is filed as part of the
original document; Commissioner Wiley is-
suing a te statement, which is also
filed as part of the original document,

(j) That the 25 myv./m. contour encoms-
passes the business district of the com-
munity to which the station is assigned,
and that the 5 mv./m. contour (or, at
night, the interference-free contour, If
of a higher value) encompasses all resi-
dential areas of such community.

(k) That the public interest, conven-
jence, and necessity will be served
through the operation under the pro-
posed assignment.

§73.30 [Amended]

3. Section 73.30 i5 amended by deleting
paragraph (¢).

4. In § 73.37, amend the headnote and
add new paragraphs (e), (f), and Notes
4, 5, 8, 7, and 8, to read as follows:

§ 73.37 Applications for broadeast fa
cilities, showing required.
- - - - .

(e) In addition to & demonstration of
compliance with the requirements of par-
agraph (a) of this section, and, where
appropriate, paragraphs (b), (c), and
(d) of this section, an application for a
new standard broadcast station, or for a
major change (see § 1.571(a) (1) of this
chapter) in an authorized standard
broadcast station, as a condition for its

acceptance, shall make satisfactory
showings as indicated below for the kind
of application submitted:

(1) Application for a new daytime sia-
tion, or for a change in the frequency
of an existing daytime station:

(1) That at least 25 percent of the
area or population which would receive
interference-free primary service from
the proposed station does not receive such
service from an authorized standard
broadcast station, or receive service from
an authorized FM broadcast station with
a signal strength of 1 mv./m., or greater,
or

(i) That no FM channel is available
for use in the community designated in
the application and that at least 20 per-
cent of the area or population of.t,he
community receives less than two Gay-
time aural services. For the purpose of
this showing an aural service shall b
deemed to be provided by an interfer-
ence-free groundwave signal from an 8u-
thorized standard broadcast station of &
strength of 5 mv./m., or greater, or by an
¥ (50, 50) signal from &n authorized
FM broadcast station of a strengih of
70 dBu (3.16 mv./m.), or greater. .

(2) Application for a new unlimited
time station, for a change in the fre-
quency of an authorized unlimited time
station, or for nighttime facilities by an
authorized daytime station, & smisrz}:-
tory showing under paragraph (e (2)
(1) of this section (except for & Class
IV station), and under either Part:
graph (e) (2) (b or (iD) of this section:

(i) That objectionable interference ;\;
night will not result to any authoris
station, as determined pursuant 10
§ 73.182(0),
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(i) That at least 25 percent of the area
or population which would receive in-
terference-free primary service at night
from the proposed station does not re-
celve such service from an authorized
standard broadcast station or service
from an authorized FM broadcast sta-
tion with a signal strength of 1 mv./m., or
greater, or
(i) That no FM channel is available
for use in the community designated in
the application, and at least 20 percent
of the area or population of the com-
munity receives less than two nighttime
sural services. For the purpose of this
showing, an aural service shall be deemed
to be provided by an interference-free
groundwave signal from an authorized
standard broadcast station with a
strength of 5 mv./m., or greater, or by an
P (50, 50) signal from an authorized FM
broadcast station with a strength of 70
dBu (3.16 mv.,/m.), or greater,

(3) Application by an authorized sta-
tion (other than a Class IV station) pro-
posing changes in facilities, other than
a change in frequency, must make a sat-
isfactory showing, where appropriate,
under parsgraph (e) (3) (i) of this sec-
tion, and under either paragraph (e) (3)
() or (iil) of this section.

(1) For a change in nighttime facil-
itfes, that the proposed change will not
result in objectionable interference to
other stations as determined pursuant
0§ 73.182(0).

(i) For an increase in power, either
daytime or nighttime, that the author-
Ized operation, during the portion of the
broadcast day for which the power in-
trease is sought, includes less than 80
percent of the area or population of the
community to which the station is as-
signed within its 5§ mv./m. groundwave
tontour (or within its interference-free
groundwayve contour, if of a higher
value), or,

(iii) For an increase in power, that
al least 25 percent of the area or pop-
wation which, as a result of the power
Increase, for the first time would re-
telve interference-free primary service
from the station is without primary serv-
ke from any other standard broadcast
station,

(f) Applications for new or changed
facilities in the states of Alaska and Ha-
wail, in the Commonwealth of Puerto
Rico, and in the territories of the Virigin
Idands, Guam, and American Samoa
will be accepted for filing only if satis-
factory showings are submitted with re-
spect to the following:

1) The proposed operation complies
with the requirements of paragraphs (a),
{b), (), and (d) of this section.

(2) Unlimited time operation, by other
than a Class IV facility, will not cause
tbiectionable skywave interference at
might to an existing station, pursuant to
173.182¢0). In addition, each proposal
for unlimited time operation (including
Class IV proposals) shall meet at least
One of the following conditions:
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(i) Not more than 10 percent of the
population included within the normally
protected nighttime contour would re-
ceive objectionable interference,

(i) "The proposed operation would be
the first standard broadcast facility as-
signed to the community which would
provide nighttime service.

(iil) For a proposed new station, that
at least 25 percent of the area or pop-
ulation included within the nighttime

interference-free primary service con-
tour is without nighttime primary stand-
ard broadcast service, or, for a proposed
change in the nighttime facilities of an
authorized station, that at least 25 per-
cent of the area or population which
would receive interference-free night-
time primary service from the station
for the first time as a result of the change
in facilities is without nighttime primary
standard broadcast service.

Norz 4! All applications for new stations,
or for major changes in oxisting stations
tendered for flling after July 18, 1068, for
facilities In the conterminous United States,
shall be subject to the provisions of parae
graph (e) of this section, or, for facilities
in the States of Alaska and Hawall, the Com-
monwealth of Puerto Rico and the territories
of the Virgin Islands, Guam, and American
Samoa, shall be subject to the provisions of
paragraph (f) of this section.

Norz §5: In making determinations of
“aural service” to the community from
standard broadcast or PM broadeast stations
in showings pursuant to paragraphs (e)(1)
(1) and (¢)(2)(Ui) of this scotion, service
provided by any standard broadcast station
or FM broadeast station whose transmitter
site 1s located more than 50 miles from the
nearest boundary of the community desig-
nated in the application shall be excluded
from consideration.

Nore 6: No FM channel is available for
use In the community (see paragraphs (e) (1)
(1) and (e)(2) (1) of this section, If no
channel is assigned to the community for
commercial use in the FM Table of Assigne
meonts (§73.202(b)), as amended by Com-
missjon action ns of the date the application
Is tendered, or, If assigned, is occupled by
an authorized facllity, and no unoccupied
channel can be utilized to serve the com-
munity pursuant to § 73.203(b).

Norz 7: In the determination of the ex-
tent of existing aural service to a commu-
nity, areas and populations of the community
receiving service from a standard broadcast
station and an FM broadcast station which
are commonly owned shall be considered as
receiving s single aural service from these
stations, Service provided by noncommercial
educational FM stations and standard broad-
cast stations shall not be included in the
determination of existing aural service.

Norz 8: An application for a new unlimi-
tod time station, other than a Class IV sta-
tion, even though including a satisfactory
showing pursuant to paragraph (e)(2) of
this section will not be wsccepted for filing
if the proposed daytime power is greater
than the proposed nighttime power, unless
it contains an additional satisfactory show-
ing pursuant to paragraph (e) (1) of this
section for daytime hours of operation.

[FR Doc.73-4089 Filed 3-2-73,8:45 am|]
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Title 49—Transportation

SUBTITLE A—OFFICE OF THE SECRETARY
OF TRANSPORTATION

[Docket No, 18, Amt, 21-1)

PART 21—NONDISCRIMINATION IN FED-
ERALLY ASSISTED PROGRAMS OF THE
DEPARTMENT OF TRANSPORTATION—
EFFECTUATION OF TITLE VI OF THE
CIVIL RIGHTS ACT OF 1964

Obligations of Airport Operators

The purpose of this amendment is to
change the reporting date in Appendix
Cb) (3) of Part 21 of the regulations of
the Secretary of Transportation from
January 31 of each year to March 31 of
each year for the submission of the re-
quired data,

The data, submitted pursuant to
Appendix C(b) (3), requires information
from federally assisted airport operators
and their concessionaires that is nearly
identical to the information required by
the Equal Employment Opportunity
Commission in Form EEO-1 which is re-
quired to be flled by March 31 of each
year (29 CFR 1602.7). In order to relieve
those who are required to file both forms
from duplicating the effort of compiling
the Information, the Department of
Transportation is changing its reporting
date to coincide with that of the Equal
Employment Opportunity Commission.

Because this amendment does not im-

pose an additional burden on those
affected by the reporting requirement, I
find that public notice and procedure
thereon are not necessary, and that it
may become effective in less than 30
days.
. In consideration of the foregoing, the
last sentence of Appendix C(b)(3) of
Part 21 of the regulations of the
Secretary of Transportation is hereby
amended, effective February 23, 1973, to
read as follows:

(b) Obligations of
tor—* * *

(3) Reports. * * * Each alrport operator
shall, by March 31 of each year, submit to
the area manager of the PAA area in which
the airport 1s located u report for the preced-
Ing year in a form prescribed by the Federal
Aviation Administrator,

Issued In Washington,
February 23, 1973.

CLAUDE S, BRINEGAR,
Secretary of Transportation,

[FR Doe¢,73-4074 Filed 3-2-73;8:45 am|

the airport opera-

D.C, on

X—INTERSTATE COMMERCE
COMMISSION

SUBCHAPTER A-—GENERAL RULES AND
REGULATIONS

PART 1002—FEES
Services Performed in Connection With Li-
censing and Related Services; Correction
FesrUARY 28, 1973.

Section 1002.2, Title 49, Code of Fed-
eral Regulations (36 FR 11294, June 11,
1971) is corrected by adding the fee of

CHAPTER
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$35 in the right hand column of para-
graph (d) (40) as follows:

§ 1002.2 Filing fees.

- » » - .
(d) Schedule of filing fees.
» » » » -

(40) A petition for walver of any pro-
vision of the lease and Interchange

regulations, 49 OFR Part 1067 .._.... 35
» Ll - - .
[sEaL) RoserT L. OSWALD,
Secretary.

[ PR Doc.73-4132 Piled 3-2-73;8:43am]

|8.0, 1086; Amdt. 3]
PART 1033—CAR SERVICE
Chicago, Rock lshng and Pacific Railroad
0.

Al a session of the Interstate Com-
merce Commission, Railroad Service
Board, held in Washington, D.C., on the
26th day of February 1973.

Upon further consideration of Service
Order No. 1086 (36 FR 25425, 37 FR
12727, and 38 FR 877), and good cause
appearing therefor:

It is ordered, That:

Section 1033.1086 Service Order No.
1086 (Chicago, Rock Island and Pacific
Railroad Co. authorized to operate over
tracks of the Peoria and Pekin Union
Railway Co.) be, and it is hereby,
amended by substituting the following
paragraph (e) for paragraph (e) there-
of:

(e) Expiration date. This order shall
expire at 11:59 p.m., August 31, 1973,
unless otherwise modified, changed, or
suspended by order of this Commission.

Eflective date. This amendment shall

become effective at 11:59 p.m., Febru-
ary 28, 1973.
(Secs. 1, 12, 15, and 17(2), 24 Stat, 379, 383,
484, a3 amended; 490 USC. 1, 12, 15, and
17(2). Interprets or applies Secs. 1(10-17),
15(4), and 17(2), 40 Stat. 101, as amended,
54 Stat, 011; 40 US.C. 1(10-17), 15(4), and
17(2))

It is jurther ordered, That a copy of
this amendment shall be served upon the
Association of American Rallroads, Car
Service Division, as agent of all rail-
roads subseribing to the car service and
car hire agreement under the terms of
that agreement, and upon the American
Short Line Rallroad Association; and
that notice of this amendment be given
to the general public by depositing a copy
in the Office of the Secretary of the
Commission at Washington, D.C., and by
filing it with the Director, Office of the
Federal Register.

By the Commission, Rallroad Service
Board.

[sEAL) RoperT L. OsWALD,
Secretary.

|FR Doc,73-4131 Plled 3-2-73;8:45 am)

[8.0. 1087; Amdt. 3)
PART 1033—CAR SERVICE
Burlington Northern Inc.

At a session of the Interstate Com-
merce Commission, Railroad Service
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Board, held in Washington, D.C., on the
26th day of February 1973.

Upon further consideration of Service
Order No. 1087 (36 FR 25425, 37 FR
12497, and 38 FR 877), and good cause
appearing therefor:

It is ordered, That:

§ 1033.1087 Service Order No. 1087
(Burlington Northern Inc. authorized to
operate over tracks of the Peoria and
Pekin Union Railway Co.) be, and it is
hereby, amended by substituting the fol-
lowing paragraph (e) for paragraph (e)
thereof:

(¢) Expiration date. This order shall
expire at 11:59 p.m,, August 31, 1973, un-
less otherwise modified, changed, or sus-
pended by order of this Commission, 224

Eflective date. This amendment shall

become effective at 11:59 p.m., Febru-
ary 28, 1973,
(Secs. 1, 12, 15, and 17(2), 24 Stat. 379, 383,
384, as amended; 49 UBSC. 1, 12, 15, and
17(2). Interprets or applies secs. 1(10-17),
15(4), and 17(2), 40 Stat, 101, aa amended,
51.”2;.-".. 011; 49 US.C. 1(10-17), 15(4), and
1

It is further ordered, That a copy of
this amendment shall be served upon the
Association of American Rallroads, Car
Service Division, as agent of all railroads
subscribing to the car service and car
hire agreement under the terms of that
agreement, and upon the American Short
Line Railroad Association: and that no-
tice of this order be given to the general
public by depositing a copy in the Office
of the Secretary of the Commission at
Washington, D.C,, and by filing it with
the Director, Office of the Federal
Register,

By the Commission, Railroad Service
Board. :

[sEAL] RoperT L. OSWALD,
Secretary.

[FR Doc.73-4130 Filed 3-2-73:8:45 am|]

[S.0. 1107, Amdt. 2]
PART 1033—CAR SERVICE
Lehigh Valley Railroad Co.

At a session of the Interstate Com-
merce Commission, Railroad Service
Board, held in Washington, D.C., on the
26th day of February 1973.

Upon further consideration of Service
Order No. 1107 (37 FR 16549 and 25236),
and good cause appearing therefor:

It {5 ordered, That:

§ 1033.1107  Service Order 1107 (Le-
high Valley Ralilroad Co., John F. Nash
and Richard C. Haldeman, Trustees, au-
thorized to operate over tracks of Penn
Central Transportation Co., George P.
Baker, Richard C. Bond, and Jervis Lang-
don, Jr., Trustees) be, and it is hereby,
amended by substituting the following
paragraph (e) for paragraph (e) thereof:

(¢) Expiration date. The provisions of
this order shall expire at 11:59 pm,
June 30, 1973, unless otherwise modified,
changed or suspended by order of this
Commission.

Effective date. This amendment shall
become effective at 11:59 p.m., Febru-
ary 28, 1973.

(Secs. 1, 12, 15, and 17(2), 24 Stat. 379, 53
384, as amended; 49 USC. 1, 12, 15 nnd
17(2). Interprets or appiles secs, 1(10-17),
15(4), and 17(2), 40 Stat, 101, as amended
54 Stat, 911; 40 US.C, 1(10-17), 15(4), and
17(2).)

It is further ordered, That a copy of
this amendment shall be served upon the
Association of American Rallroads, Cur
Service Division, as agent of all railroads
subscribing to the car service and cur
hire agreement under the terms of tha
agreement, and upon the American Shozt
Line Railroad Association; and thst no.
tice of this amendment be given to the
general public by depositing a copy in
the Office of the Secretary of the Com-
mission at Washington, D.C., and by
filing it with the Director, Office of the
Federal Register.

By the Commission, Railroad Serviee
Board.

[sEarl RoserT L. OswaLn,
Secretary

{FR Doc.73-4120 Flled 3-2-73;8:45 um|

[Rev.85.0.1108; Amdt, 1]
PART 1033—CAR SERVICE
Reading Co.

At a session of the Interstate Com-
merce Commission, Railroad Servie
Board, held in Washington, D.C., on the
26th day of February 1973,

Upon further consideration of Re-
vised Service Order No. 1108 (7 FR
%8634) , and good cause appearing there-

or:

It is ordered, That:

§ 1033.1108 Rev. Service Order No
1108 (Reading Co., Richardson Dilworth
and Andrew L. Lewis, Jr., Trustees, at-
thorized to operate over tracks of Le-
high Valley Railroad Co., John F. Nasll
and Robert C. Haldeman, Trustees) be.
and it is hereby, amended by substitul-
ing the following paragraph (e) o
paragraph (e) thereof:

(e) Expiration date. The provisions of
this order shall expire at 11:59 pJu,
August 31, 1973, unless otherwise modi-
fied, changed, or suspended by order of
this Commission. 1

Eflective date. This amendment shall

become effective at 11:59 p.m., Febri-
ary 28, 1973.
(Secs, 1, 12, 15, and 17(2), 24 Stat. 379, 383
384, ns amonded; 40 US.C. 1, 12, 15, 84
17(2). Interprets or applies secs 1(10-1%)
15(4), and 17(2), 40 Stat. 101, as amendad,
54 Stat. §11; 49 US.C. 1(10-17), 15(4), ad
17(2) )

It is further ordered, That a copy o
this amendment shall be served upon
the Association of American Railroads
Car Service Division, as agent of &
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement, and upon the Amer
can Short Line Rallroad Associatiol:
and that notice of this amendment b
given to the general public by denosmng
a copy in 'the Office of the Secretary
of the Commission at Washington, DC.
and by filing it with the Director, Office
of the Federal Register.
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